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Presidential Documents

Title 3—

The President

Proclamation 6370 of November 8, 1991

National Poison Prevention Week, 1992

By the President of the United States of America

A Proclamation

For more than three decades, we Americans have observed National Poison
Prevention Week as part of a concerted, nationwide campaign to reduce the
number of accidental poisoning deaths among children. This annual observ-
ance, coupled with our year-round efforts in both the public and private
sectors, has helped to save lives: during the past 30 years, the number of
poisoning deaths among children under 5 years of age has declined markedly,
from 450 in 1961 to 42 in 1988.

This “success story” certainly merits celebration. However, because the loss
of even one child is more than any family can bear and more than our Nation
should tolerate, we must continue to alert the public about the need for poison
prevention.

Leading that effort today is the Poison Prevention Week Council, a coalition of
37 national organizations that are determined to protect the health and safety
of our most vulnerable citizens. The Council, which embodies our public-
private partnership for poison prevention, coordinates the annual observance
of National Poison Prevention Week. It also distributes lifesaving information
and encourages local poison control centers, pharmacies, health departments,
and other agencies to conduct poison prevention programs. The United States
Consumer Product Safety Commission, which each year provides a member to
serve as Secretary of the Poison Prevention Week Council, helps to direct this
important public health campaign to prevent childhood poisonings. It is a truly
national effort, enlisting the help of parents, health professionals, educators,
and government officials, as well as members of industry and the media.

Poison prevention awareness has saved lives, but there is more to do. The
American Association of Poison Control Centers reports that almost 1 million
children are exposed each year to potentially poisonous medicines or house-
hold chemicals. We must continue to warn parents, grandparents, and other
adults about the threat of childhood poisoning and encourage them to adopt
safety measures. We can take a simple yet vital step to prevent accidental
poisonings by using child-resistant closures and by keeping medicines and
household chemicals out of the reach of children.

To encourage all Americans to learn more about the dangers of accidental
poisonings and to take more preventative measures, the Congress, by a jeint
resolution approved September 26, 1961 (75 Stat. 681), has authorized and
requested the President to issue a proclamation designating the third week of
March of each year as National Poison Prevention Week.
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[FR Doc. 91-27512
Filed 11-12-91: 12:18 pm
Billing code 3195-01-M

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of
America, do hereby proclaim the week beginning March 15, 1992, as National
Poison Prevention Week. I call upon all Americans to observe this week by
participating in appropriate programs and activities and by learning how to
prevent accidental poisonings among children.

IN WITNESS WHEREOF, | have hereunto set my hand this eighth day of
November, in the year of our Lord nineteen hundred and ninety-one, and of
the Independence of the United States of America the two hundred and
sixteenth.

ZISOA
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Presidential Documents

Proclamation 6371 of November 12, 1991

National Women Veterans Recognition Week, 1991

By the President of the United States of America

A Proclamation

Earlier this year, some 35,000 American service women played highly visible
roles in ensuring the success of our military operations in the Persian Gulf.
While we celebrate their outstanding contributions—and those of their coun-
terparts here at home and at bases around the world—we do well to remem-
ber that women have been an invaluable part of the United States Armed
Forces for generations.

Since the earliest days of our Republic, women have written many important
pages in American military history, often accepting great risks and sacrifices
for the sake of others. During the Revolutionary War and later during the Civil
War, thousands of women provided compassionate aid to sick and wounded
soldiers. Many other women served as scouts and couriers, and a number of
historical accounts relate the stories of women who disguised themselves as
men in order to join in the fighting. During the Spanish American War, women
nurses waged a valiant battle against an epidemic of typhoid fever in Army
camps. Their work so impressed the Congress that it established the Nurses
Corps as a permanent auxiliary of the Army. By World War I, the Navy and
the Coast Guard were also accepting women volunteers.

When World War II required the total commitment of this Nation's will and
resources, women achieved full military status in the Women’s Army Corps
and in the Navy's WAVES. The Coast Guard and the Marines followed suit in
accepting women enlistees, and the Women's Air Force Service Pilots was
formed to ferry military aircraft.

During the half century since World War II, women have continued to be an
invaluable part of our Nation's armed forces. From Korea and Vietnam to
places such as Panama and the Persian Gulf, American service women have
consistently demonstrated the extraordinary courage, patriotism, and skill that
we have come to expect of this country's military personnel. Some have been
wounded, and others have made the ultimate sacrifice, in the line of duty.

Over the years, the number of women in our armed forces has steadily
increased. Today nearly one and one quarter million women stand among our
Nation's veterans. This week, we proudly and gratefully salute each of them.

In recognition of the many contributions that women veterans have made to
our country, the Congress, by Senate Joint Resolution 145, has designated the
week beginning November 10, 1991, as “National Women Veterans Recogni-
tion Week” and has authorized and requested the President to issue a
proclamation in observance of this week.
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[FR Doc. 91-27562
Filed 11-12-81; 2:51 pm]
Billing code 3195-01-M

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of
America, do hereby proclaim the week of November 10 through November 16,
1991, as National Women Veterans Recognition Week. I urge all Americans to
observe this week with appropriate programs, ceremonies, and activities.

IN WITNESS WHEREQF, 1 have hersunto set my hand this twelfth day of
November, in the year of our Lord nineteen hundred and ninety-one, and of
the Independence of the United States of America the two hundred and
sixteenth.

ol

Editorial note: For the President’s remarks commemorating Veterans Day, see issue No. 46 of the
Weekly Compilation of Presidential Documents.




Federal Register / Vol. 56, No. 220 / Thursday, November 14, 1991 / Presidential Documents 57797

Presidential Documents

Proclamation 6372 of November 12, 1991

National Alzheimer’s Disease Month, 1991 and 1992

By the President of the United States of America

A Proclamation

Advances in science and medicine have given millions of Americans the
opportunity to enjoy longer, healthier lives. Older Americans now constitute a
growing percentage of our Nation's population, and, together, they represent a
rich source of knowledge and insight for younger generations. By providing
senior citizens with opportunities to share their wisdom and experience, we
not only strengthen and enrich this country but also affirm the inherent dignity
and worth of every human being, regardless of his or her age.

Today, more and more employers and other Americans are recognizing the
enormous talent and potential of senior citizens. One of the greatest threats to
fulfilling that potential, however, comes from Alzheimer's disease.

Alzheimer's is a debilitating brain disease that, over a period of years, robs its
victims of their memory and intellect, their health, their independence, and
eventually their lives. Alzheimer's disease also disrupts the lives of thousands
of Americans who must endure the physical, emotional, and financial strains
of caring for an affected parent, spouse or sibling.

Fortunately, the families of Alzheimer's patients are not alone in their struggle
with this terrible disease. In communities across the country, health care
providers, social workers, and other concerned professionals and volunteers
have joined forces to promote public awareness of Alzheimer's and to help
families that are affected by it. Federal, State, and local governments are
working to improve the delivery of services for people with Alzheimer’s, and
researchers in both the public and private sectors are striving to learn how we
can prevent and eventually cure the disease. Scientists and physicians are
also developing new methods to manage symptoms of Alzheimer's, as well as
facilities that are better equipped for the special needs of people with the
disease and related disorders.

Our ultimate goal, however, must be to eliminate the need for such treatments
and facilities. Accordingly, under the leadership of the National Institute on
Aging, the Federal Government will continue to conduct and support biomedi-
cal research on Alzheimer's disease. During the past few years, we have
learned much about the basic processes of Alzheimer's and drawn closer to
identifying its causes; we will now seek further progress in these areas, and
we will place special emphasis on the discovery and development of therapeu-
tic drugs. Such efforts will be crucial to finding ways of treating and prevent-
ing Alzheimer's disease.

As an expression of our Nation's commitment to protecting the health of all
older Americans, the Congress, by Senate Joint Resolution 38, has designated
November 1991 and November 1992 as “National Alzheimer's Disease Month"
and has authorized and requested the President to issue a proclamation in
observance of these months.

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of
America, do hereby proclaim November 1991 and November 1992 as National
Alzheimer's Disease Month. I encourage all Americans to observe these
months with appropriate programs and activities.
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[FR Doc. 91-27567
Filed 11-12-91; 3:05 pm]
Billing code 3195-01-M

IN WITNESS WHEREQF, I have hereunto set my hand this twelfth day of
November, in the year of our Lord nineteen hundred and ninety-one, and of
the Independence of the United States of America the two hundred and
sixteenth.

Z s A
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DEPARTMENT OF TRANSPORTATION -
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 90-AWP-8]

Alteration of VOR Federal Airway V-
291; AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment alters the
description of Federal Airway V-291
located in the State of Arizona, The
realignment of this airway is necessary
to improve the flow of traffic along the
Albuguerque Air Route Traffic Control
Center (ARTCC) and Los Angeles
ARTCC border. This action will improve
traffic flow in this area, reduce the flying
time of overflights, and reduce controller
workload.

EFFECTIVE DATE: 0901 UTC, January 9,
1992.

FOR FURTHER INFORMATION CONTACT:
Alton D. Scott, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9252.

SUPPLEMENTARY INFORMATION:
History

On December 14, 1990, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) to alter the description of VOR
Federal Airway V-291 (55 FR 51431).
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal

were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Section
71.123 of part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.6C dated September 4,
1990.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations alters the
description of V-291 located in the State
of Arizona. This action will
substantially increase the efficiency of
operations along the Albuquerque and
Los Angeles ARTCC border by reducing
the flying time between Winslow and
Peach Springs, AZ, and eliminating
some of the congestion over the Drake,
AZ, VORTAC. The adjustment of this
route is designed to alleviate congestion
of air traffic and to establish optimum
use of the airspace.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a "major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, VOR Federal
airways.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, part 71 of the Federal
Aviation Regulations (14 CFR part 71) is
amended, as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. App. 1348(a), 1354({a),
1510; Executive Order 10854; 49 U.S.C. 106(g)

Federal Register
Vol. 56, No. 220

Thursday, November 14, 1991

(Revised Pub. L. 97-449, January 12, 1983}; 14
CFR 11.69.

§71.123 [Amended]
2. § 71.123 is amended as follows:

V-291 [Amended]

By removing the words "to Flagstaff, AZ."
and substituting the words "Flagstaff, AZ; to
Peach Springs, AZ. The airspace within R-
2302 is excluded.”

Issued in Washington, DC, on November 5,
1991.

Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

|[FR Doc. 91-27384 Filed 11-13-91; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Parts 292a and 319
[DIA Regulation 12-12]

Defense Intelligence Agency Privacy
Program; Correction

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule correction.

SuUMMARY: On November 6, 1991, (56 FR
56595), the Department of Defense
published a final rule redesignating 32
CFR part 292a as 32 CFR part 319. This
document corrects the words of issuance
to include the redesignation.

EFFECTIVE DATE: November 14, 1991.

FOR FURTHER INFORMATION CONTACT:
L.M Bynum, Correspondence and
Directives Directorate, Washington
Headquarters Services, Pentagon,
Washington, DC 20301-1155.
SUPPLEMENTARY INFORMATION: The
words of issuance (56 FR 56595,
November 8, 1991) are corrected to read
as follows:

“For the reasons set forth in the
preamble, 32 CFR part 292a is
redesignated as part 319 and is amended
to read as follows:"

(Pub. L. 93-579, 88 Stat. 1896 (5 U.S.C. 552(a}).

Dated: November 8, 1991.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 91-27347 Filed 11-13-91; 8:45 am|
BILLING CODE 3810-01-M
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32 CFR Part 310

DoD Privacy Program

AGeNcY: Office of the Secretary, DoD.
ACTION: Final rule amendment.

sumMMARY: On October 29, 1991 (56 FR
55631), the Department of Defense
published a redesignation of privacy
rulemaking documents. It redesignated
part 286a as 310. This amendment
specifically identifies the changes that
are to be made in the text of the newly
redesignated part 310.

EFFECTIVE DATE: November 14, 1991.
FOR FURTHER INFORMATION CONTACT:
L. M. Bynum, Correspondence and
Directives Directorate, Washington
Headquarters Services, Pentagon,
Washington, DC 20301-1155, telephone
703-697-4111.

SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Part 310
Privacy.
Accordingly, 32 CFR part 310 is
amended as follows:

PART 310—DOD PRIVACY PROGRAM

1. The authority citation for newly
redesignated part 310 is revised to read
as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).

§310.1 [Amended]

2. Newly redesignated § 310.1(a) is
amended by changing “286a" to “310".

§310.2 [Amended]

3. Newly redesignated § 310.2(c) is
amended by changing “§ 286a.12" to
“§ 310.12".

§3106 {[Amended]

4. Newly redesignated § 3106 is
amended in paragraph (a)(2) by
changing “286a" to “310"; paragraph
(c)(4) by changing *'286a" to *310"; and
paragraph (f) by changing “$§ 286a.4{c)"
to “§ 310.4(c)".

§310.10 [Amended]

5. Newly redesignated § 310.10 is
amended in paragraph (a)(1) by
changing *'§ 286a.3(n)" to “'§ 310.3(n)";
paragraph {b){2) by changing
*§ 286.63(c)” to “§ 310.63(c)"; paragraph
(b)(3) by changing “'§ 286.64(c)" to
*'§ 310.64(c)"’; and paragraph (f) by
changing "§§ 286a.63 and 286a.64" to
“§§ 310.63 and 310.64".

§310.11 [Amended]

6. Newly redesignated § 310.11 is
amended is paragraph (b) is amended
by changing “§ § 286a.30(d) and

286a.40(d) " to “§§ 310.30(d) and
310.40(d)".

§310.12 [Amended]

7. Newly redesignated § 310.12 is
amended in paragraph (a)(3) by
changing “'§ 286a.12" to “§ 810.12" and
paragraph {d) by changing
“8 286a.40(d)" “'§ 310.40(d)".

§310.20 [Amended]

8. Newly redesignated § 310.20 is
amended in paragraph (d)(2){i) by
changing “§ 286a.10" to "'§ 310.10" and
paragraph (d)(2)(iii) by changing
“8 286a.41(e)” to "'§ 310.41(e)".
§310.30 [Amended]

9. Newly redesignated § 310.30 is
amended in paragraph (a)(6) by
changing “§ 286a.20(b)" to *'§ 310.20(b)";

paragraph [a){8) by changing “§ 286a.31"

to 8§ 310.31"; paragraph (d)(1) by
changing “§ 286a.31(b)" to “§ 310.31(b)";
paragraph [f)(4) by changing “§ 286a.31"
to “§ 310.31"; paragraph (h){(3) by
changing “§ 286a.52" to “'§ 310.52"; and
paragraph (1) by changing “§ 286a.32" to
8§ 310.32",

§310.31 [Amended]

10. Newly redesignated § 310.31 is
amended in paragraph (a)(1){i) by
changing *§ 266a.30" to "'§ 310.30";
paragraph (a)(1)(iii) by changing
"8 286a.50(c)" to “'§ 310.50(c)"; and
paragraph {b){1)(ii) by changing
*§ 286a.30 and § 286a.33" to "'§ 310.30
and § 310.33™.

§310.32 [Amended]

11. Newly redesignated § 310.32 is
amended in paragraph (b)(1) by
changing “§ 286a.50" to *§ 310.50" and

paragraph {d)(2) by changing "§ 2686a.30"

to “§ 310.30".
12. Section 310.33{e) is amended by
changing “§ 286a.41(k)" to “'§ 310.41(k)".

§310.40 [Amended]

13. Newly redesignated § 310.40 is
amended in paragraph (b) by changing
“§ 286a.41(aj” to “§ 310.41(a)” and

paragraph (c)(3) by changing "'§ 286a.41"

to “§ 310.41".

§310.41 [Amended]

14. Newly redesignated § 310.41 is
amended in paragraph (e)(2)(iv) by
changing “§ 286a.62(i})"" to “'§ 310.62(i)":
paragraph (e)(5) by changing
“8 286a.62(a)(1)" to "'§ 310.62(a)(1)";
paragraph (g){2) by changing “§ 266.44"
as “§ 310.44"; and paragraph (k)(7) by
changing “§ 286a.33" to "'§ 310.33".

§310.43 [Amended]

15. Newly redesignated § 310.43(b)(1)
is amended by changing “§ 286a.41" to
“§ 310.41".

§310.44 [Amended]

16. Newly redesignated § 310.44 is
amended in paragraph (a)(3)(ii) by
changing “§ 286a.32(i)(1)" to
“'§ 310.32(i)(1')"; paragraph (a)(3)(iii) by
changing "§ 286a.40" to "§ 310.40™;
paragraph (f){1)(i) by changing
“8 286a.41" to “§ 310.41"; paragraph
(D(1)(ii) by changing “§ 286a.50(b)" to
“8& 310.50(b)".

§310.50 [Amended]

17. Newly redesignated § 310.50 is
amended in paragraph (b)(1) by
changing "'§ 286a.60{e)" to "'§ 310.60{e)";
paragraph (b)(4) by changing *§ 286a.61"
to ““§ 310.61"; and paragraph (e)(1) by
changing “§ 286.61" to § 310.61".

§310.51 [Amended]

18. Newly redesignated § 310.51 is
amended in paragraph (a)(6) by
changing "'§ 286a.50" to “§ 310.50" and
paragraph (b) by changing “§ 286a.30" to
'8 310.30".

§310.52 [Amended]

19. Newly redesignated § 310.52(a)(2)
is amended by changing "§ 286a.51(a)"
to “§310.51(a)".

§310.60 [Amended]

20, Newly redesignated § 310.60 is
amended in paragraph [e)(4) by changing
286a.61" to “310.61" and paragraph
(f)(3) by changing “286a.62" to “310.62",

§310.61 [Amended]

21. Newly redesignated § 310.61 is
amended in paragraph (a) by changing
“§ 286a.50" to “§ 310.50""; paragraph
(b)(1)(i) by changing “§ 286a.62" to
“§ 310.62"; and paragraph (b)(2) by
changing "§ 286a.50" to § 310.50".

§310.62 [Amended]

22. Newly redesignated § 310,62 is
amended in paragraph (i)(1)(i) by
changing *'§ 286a.41" to § 310,41";
paragraph {i)(3) by changing
“§ 286a.41(e)” to “§ 310.41(e)" and
"*§ 2862.3(p)" to “§ 310.3(p)"; paragraph
(1)(1) by changing *§ 286a.50(d)" to
“§ 310.50(d)"; paragraph (1){3)(iv) by
changing “§ 286a.30{c}(1)" to
8§ 310.30(c)(1)"; paragraphs (m)(1),
(n)(1), and (0){1) by changing
"“§ 286a.50(d)" to “§ 310.50{d)"; and
paragraph (0)(3) by changing
"8 286a.52(b)" to § 310.52(b)".

§310.63 {Amended]

23. Newly redesignated § 310.63 is
amended in paragraph (b)(1)(iv) by
changing “§ 286a.64" to “'§ 310.64™";
paragraph [(b){1)(v) by changing
“§ 286a.62(e)" to “§ 310.62(e)" and
“§ 286a.62(h)" to *§ 310.62(h)";
paragraph (b}{2)(ii) by changing
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'§ 286a.64(a)" to "§ 310.64(a)" and
paragraph (b)(2)(iii) by changing

“§ 286a.62(f)" to "'§ 310.62(f)"; paragraph
(b)(3)(ii) by changing *'§ 286a.62(j)(2)"” to
*§ 310.62(j)(2)" and paragraph (b)(3)(iii)
by changing “§ 286a.10(a)" to

“§ 310.10(a)"; paragraph (b}(4)(iii) by
changing "§ 286a.62(h)" to “'§ 310.62(h)"
and “'§ 286a.62(g)" to “§ 310.62(g)";
paragraph (b)(5)(iv) by changing

'§ 286a.64" to “§ 310.64" and paragraph
(b)(5)(vii) by changing "'§ 286a.62(j)(1)"
to "'§ 310.62(j)(1)"; paragraph (d)(1)(ii) by
changing "§ 286a.60(f)" to "'§ 310.60(f)";
paragraph (d)(2) by changing

8§ 286a.103" to "§ 310.103"; paragraph
(f) by changing "'§ 286a.60(e)" to

"“§ 310.60(e)"; paragraph (g)(1) by
changing "§ 286a.63(d)" to “§ 310.63(d)"
and by correctly redesignating
paragraph (d)(4) as (d)(1)(iv) and by
changing in correctly redesignated
paragraph (d)(1)(iv) “§ 286a.60(f)" to

“§ 310.60(f)"".

§310.64 [Amended]

24, Newly redesignated § 310.64 is
amended in paragraph (a)(1) by
changing “§ 286a.63(b)" to “§ 310.63(b)";
paragraph (a)(2) by changing
“§ 286a.63(c)" to “§ 310.63(c)";
paragraph (b})(1) by changing “§ 286a.62"
to “§ 310.62"; and paragraph (b)(3) by
changing “§ 286a.62(q) to “'§ 310.62(q)".

§310.72 [Amended]

25. Newly redesignated § 310.72(a)(3)
is amended by changing “§ 286a.70" to
*'§ 310.70".

§310.112 [Amended]

26. Newly redesignated § 310.112(a) is
amended by changing "§ 286a.60(f)" to
§ 310.60(f)" and paragraph (b) by
changing "'§ 286a.111(a)"” to
“§ 310.111(a)".

Appendix A [Amended]

27. Appendix A is amended in the
parenthentical sentence following the
heading by changing “§ 286a.13" to
*§ 310.13"; paragraph C, introductor:
text, by changing “§ 286a.13" to
"*§ 310.13"; paragraph F.1.b. by changing
“§ 286a.60" to “'§ 310.60", paragraphs
F.3.b. and c. by changing "§ 286a.63" to
"§ 310.63", paragraph G.1. by changing
"§ 286a.13" to “'§ 310.13"; and paragraph
H.7. by changing "§ 286a.63" to
"8 310.63".

Appendix B [Amended]

28. Appendix B is amended in the
parenthentical sentence following the
heading by changing “§ 286a.13" to
"*§ 310.13" and paragraph B.1. by
changing “§ 286a.13" to "'§ 310.13".

Appendix C [Amended]

29. Appendix C is amended in the
parenthentical sentence following the
heading by changing “'§ 286a.41" to
“§ 310.41".

Appendix D [Amended]

30. Appendix D is amended in the

parenthentical sentence following the

heading and footnote 1 by changing
*'§ 286a.50" to "'§ 310.50".

Appendix E [Amended]

31. Appendix E is amended in the
parenthentical sentence following the
heading by changing "‘§ 286a.60" to
*§ 310.60” and in the paragraph entitled
Contesting record procedures, change
291a" to 318",

Appendix F [Amended]

32. Appendix F is amended in the
parenthentical sentence following the
heading and paragraph A. by changing
*'§ 286a.63" to "§ 310.63"; paragraphs
B.1. and 4. by changing “§ 286a.62" to
*§ 310.62", paragraph B.6. by changing
"§ 286a.10" to "§ 310.10"; and paragraph
C.1. by changing “'§ 286a.64" to "'310.64".

Appendix G [Amended]

33. Appendix G is amended in the
parenthentical sentence following the
heading by changing "§ 286a.64" to
"§ 310.64".

Appendix H [Amended]

34. Appendix H is amended in the
parenthentical sentence following the
heading by changing "§ 286a.104" to
"§ 310.104".

Appendix | [Amended]

35. Appendix I is amended in the
parenthentical sentence following the
heading by changing § 286a.110" to
"§ 310.110".

Dated: November 8, 1991.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 91-27342 Filed 11-13-91; 8:45 am]
BILLING CODE 3810-01-M

32 CFR Part 311

OSD Privacy Program

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule amendment.

SUMMARY: On October 29, 1991 (56 FR
55631), the Department of Defense

“published a redesignation of privacy

rulemaking documents. It redesignated
part 286b as 311. This amendment
revises the heading for part 311 and
specifically identifies the changes that

are to be made in the text of the newly
redesignated part 311.

EFFECTIVE DATE: November 14, 1991,
FOR FURTHER INFORMATION CONTACT:
L.M. Bynum, Correspondence and
Directives Directorate, Washington
Headquarters Services, Pentagon,
Washington, DC 20301-1155, telephone
703-697-4111.

SUPPLEMENTARY INFORMATION:
List of Subjects in 32 CFR Part 311
Privacy.

Accordingly, 32 CFR part 311 is
amended as follows:

PART 311—0SD PRIVACY PROGRAM

1. The authority citation for newly
redesignated part 311 is revised to read
as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).

2. The heading for part 311 is revised
to read as set forth above.

§311.5 [Amended]

3. Newly redesignated § 311.5is
amended in paragraph (b), introductory
text, by changing “ASDC(A)" to
“ASD(PA)" and in paragraph (b)(1) by
changing "OASDP(A)" to “OASD(PA)".

§311.6 [Amended]
4. Newly redesignated § 311.6(a}(2) is

amended by changing "OBM" to
“OMB".
§311.7 [Amended]

5. Newly redesignated § 311.7(a) is
amended by changing *'§ 286b.6" to
“§ 311.6".

Dated: November 8, 1991,

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 91-27349 Filed 11-13-91; 8:45 am]
BILLING CODE 3810-01-M

32 CFR Parts 313, 314, and 315

Privacy Act of 1974; Implementation

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule amendment.

sumMMARY: On October 29, 1991 (56 FR
55631), the Department of Defense
published a redesignation of privacy
rulemaking documents. It redesignated
parts 286¢ as 313, 286d as 314, and 286e
as 315. This amendment revises the
heading for part 313, and specifically
identifies the changes that are to be
made in the text of the newly
redesignated parts 313, 314, and 315.
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EFFECTIVE DATE: November 14, 1991.
FOR FURTHER INFORMATION CONTACT:
L.M. Bynum, Correspondence and
Directives Directorate, Washington
Headquarters Services, Pentagon,
Washington, DC 20301-1155, telephone
703-697-4111.

SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Parts 313, 314,
and 315

Privacy.

Accordingly, 32 CFR part 313 is
amended as follows:

PART 313—THE CHAIRMAN OF THE
JOINT CHIEFS OF STAFF AND THE
JOINT STAFF PRIVACY PROGRAM

1. The authority citation for newly
redesignated part 313 is revised to read
as follows:

Authority: Pub. L. 93-579, 88 Stat. 1696 {5
U.S.C. 552a)

2. The heading for newly redesignated
part 313 is revised to read as set forth
above.

§313.1 [Amended]
3. Newly redesignated § 313.1 is
amended by changing *286b" to “311".
Accordingly, 32 CFR part 314 is
amended as follows:

PART 314—DEFENSE ADVANCED
RESEARCH PROJECTS AGENCY
PRIVACY, ACT OF 1974

1. The authority citation for newly
redesignated part 313 is revised to read
as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U1.S.C. 552a).

§314.1 [Amended]

2. Newly redesignated § 314.1 is
amended by changing “286b” to “311".

Accordingly, 32 CFR part 315 is
amended as follows:

PART 315—UNIFORMED SERVICES
UNIVERSITY OF HEALTH SCIENCES,
PRIVACY ACT OF 1974

1. The authority citation for newly
redesignated part 315 is revised to read
as follows:

Authority: Pub. L. 83-579, 88 Stal. 1896 (5
U.S.C. 552a),

§315.1 [Amended]
2. Newly redesignated § 315.1 is
amended by changing "286b" to “311".
Dated: November 8, 1991.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

{FR Doc. 91-27350 Filed 11-13-91; 8:45 am]
BILLING CODE 3810-01-M

32 CFR Parts 317 and 318

Privacy Act of 1974; implementation

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule amendment.

SUMMARY: On October 29, 1991 (56 FR
55631), the Department of Defense
published a redesignation of privacy
rulemaking documents. It redesignated
part 290a as 317 and 291a as 318. This
amendment specifically identifies the
changes that are to be made in the text
of the newly redesignated parts 317 and
318.

EFFECTIVE DATE: November 14, 1991,
FOR FURTHER INFORMATION CONTACT:
L.M. Bynum, Correspondence and
Directives Directorate, Washington
Headquarters Services, Pentagon,
Washingten, DC 20301-1155, telephone
703-697-4111.

SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Parts 317 and
318

Privacy.
Accordingly, 32 CFR parts 317 and 318
are amended as follows:

PART 317—DEFENSE CONTRACT
AUDIT AGENCY, PRIVACY ACT OF
1974

1. The authority citation for newly
redesignated part 317 is revised to read
as follows:

Authority: Pub. L. 83-579, 88 Stat. 1896 (5
U.S.C. 552a).

§317.6 [Amended]

2. Newly redesignated § 317.6(a) is
amended by changing “§ 290a.9" to
*§ 317.9" and changing “§ 290a.6(a)5" to
“§ 317.6(a)(5)".

§317.7 [Amended]

3. Newly redesignated § 317.7(a) is
amended by changing "§ 290a.6" to
"'§ 317.8" and in paragraph [b)(3) by
changing “§ 290a.5" to “'§ 317.5".

§317.10 [Amended]

4. Newly redesignated § 317.10(b)(1) is
amended by changing “§ 290a.5" to
"§ 317.5"; paragraph (e) by changing
"“§ 290a.5" to '§ 317.5", paragraph (e)(1)
by changing "'§ 290a.7" to “'§ 317.7"; and
paragraph (f}(2) by changing “‘§ 290a.7"
to “§ 317.7".

PART 318—DEFENSE NUCLEAR
AGENCY PRIVACY PROGRAM

1. The authority citation for newly
redesignated part 318 continues to read
as follows:

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).

§§318.1and 3184 [Amended]

2, Newly redesignated §§ 318.1 and
318.4 (a) and (b) are amended by
changing “286a" to “310".

§318.5 [Amended]

3. Newly redesignated § 318.5(b) is
amended by changing “286a.50(c)" to
“310.50(c)". -

Dated: November 8, 1991.

LM. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 81-27348 Filed 11-13-91; 8:45 am]
BILLING CODE 38310-01-M

32 CFR Parts 321 and 322

Privacy Act of 1974; Implementation

AGENCY: Office of the Secretary, DoD,
ACTION: Final rule amendment.

SUMMARY: On October 29, 1991 (56 FR
55631), the Department of Defense
published a redesignation of privacy
rulemaking documents. It redesignated
part 298a as 321 and part 299a as 322,
This amendment specifically identifies
the changes that are to be made in the
text of the newly redesignated parts 321
and 322.

EFFECTIVE DATE: November 14, 1991.

FOR FURTHER INFORMATION CONTACT:
L.M. Bynum, Correspondence and
Directives Directorate, Washington
Headquarters Services, Pentagon,
Washington, DC 20301-1155, telephone
703-697-4111.

SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Parts 321 and
322

Privacy.

Accordingly, 32 CFR parts 321 and 322
are amended as follows:

PART 321—DEFENSE INVESTIGATIVE
SERVICE, PRIVACY ACT OF 1974

1. The authority citation for newly
redesignated part 321 is revised to read
as follows:

Authority: Pub. L. 93-578, 88 Stat. 1896 (5
U.S.C. 552a).

§321.4 [Amended]

2. Newly redesignated § 321.4 is
amended in paragraph (d)(1) by
changing “§ 298a.5" to "§ 321.5" and by
changing “§ 298a4b" to *'§ 321.4(b)" and
paragraph (d)(2) by changing "§ 298a.14"
to “§ 321.14".

§321.6 [Amended]

3. Newly redesignated § 321.6 is
amended in paragraph (a)(1) by
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changing “§ 298a.14" to “'§ 321.14";
paragraph (b)(2])(i) by changing

“§ 298a.5" to ““§ 321.5"; and paragraph
(b}{6) by changing “'§ 298a.12" to

“§ 321.12",

§321.11 [Amended]

4. Newly redesignated § 321.11 is
amended in paragraph (b), introductory
text, by changing “§ 298a.4b" to
“§ 321.4(b)" and paragraph (b)(5) by
changing “§ 298a.14" to “'§ 321.14".

§321.15 [Amended]

5. Newly redesignated § 321.15 is
amended in paragraph (g)(1) by
changing “§ 298a.2" to *'§ 321.2" and
paragraph (g){2) by changing
“§ 298a.2(f)" to “§ 821.2(f)".

PART 322—PRIVACY ACT SYSTEMS
OF RECORDS-DISCLOSURES AND
AMENDMENT PROCEDURES-SPECIFIC
EXEMPTIONS, NATIONAL SECURITY
AGENCY

1. The authority citation for newly
redesignated part 321 is revised to read
as follows:

Authority: Pub. L. 83-579, 88 Stal. 1896 (5
U.S.C. 552a).

§322.4 [Amended]

2. Newly redesignated § 322.4(b)(1) is
amended by changing *'§ 299a.4(a)(1)" to
“§ 321.4(a)(1)". \

§322.5 [Amended]

3. Newly redesignated § 322.5 is
amended by changing *“§ 299a.4{a)(2)" to
“§ 321.4(a)(2)".

§322.6 [Amended]
4. Newly redesignated § 322.6 is

amended by changing *'§ 299a.4(a)(1)" to
“§ 321.4(a)(1)".

§322.10 [Amended]

5. Newly redesignated § 322.10 is
amended in paragraphs (b)(1), (b)(2),
(b)(3). (b)(4). (b)(5). (b)(6). (b)(7). (b)(8),
(b)(9), (b)(10), (b)(11), (b)(12), and (b)(13)
in the Exemption paragraph by changing
“299a.10(a)" to *'§ 322.10(a)".

Dated: November 8, 1991.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 91-27344 Filed 11-13-91; 8:45 am]
BILLING CODE 3810-01-M

32 CFR Parts 323 and 1286

Privacy Act of 1974; Implementation

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule amendment.

summARY: This document redesignates
32 CFR part 1286 as part 323. The
purpose of this redesignation is to make
administrative changes within Chapter I
of title 32 of the Code of Federal
Regulations for ease of use and to
transfer parts into the appropriate
subchapter.

EFFECTIVE DATE: November 14, 1991.
FOR FURTHER INFORMATION CONTACT:
L.M. Bynum, Correspondence and
Directives Directorate, Washington
Headquarters Services, Pentagon,
Washington, DC 20301-1155, telephone
703-697-4111.

SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Parts 323 and
1286

Privacy.
Accordingly, under the authority of 5

U.S.C. 552a 32 CFR Chapter 1, is
amended as follows:

PART 323—[REDESIGNATED FROM
PART 1286]

1. Part 1286 is redesignated as part 323
and placed in Subchapter O.

Appendix A and, Appendix C [Amended]

2. Appendix A, paragraph 0.2. and
Appendix C., paragraph C.,, are amended
by changing "“1286" to *'323".

Authority: Privacy Act of 1974, Pub. L. 93—
579, 88 Stat. 18986 (5 U.S.C. 552a)

Dated: November 8, 1991.

LM. Bynum

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 91-27341 Filed 11-13-91; 8:45 am|
BILLING CODE 3810-01

Department of the Navy
32CFR Part 719

Regulations Supplementing the Manual
for Courts-Martial

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending the regulations
supplementing the Manual for Courts-
Martial in order to reflect changes to
Chapter I of the Manual of the Judge
Advocate General. The publication of
this rule will inform members of the
public about the procedures and
authority for grants of immunity from
prosecution in trials by courts-martial.

EFFECTIVE DATE: October 3, 1990.

FOR FURTHER INFORMATION CONTACT:
Captain Roger A. Smith, JAGC, USN,

Deputy Assistant Judge Advocate
General (Military Justice), Office of the
Judge Advocate General, 200 Stovall
Street, Alexandria, VA 22332-2400, (202)
433-5895.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority conferred under 5 U.S.C.
301; 10 U.S.C. 133, 939, 5013, and 5148;
E.O. 11476; and 32 CFR700.206 and
700.1202; the Judge Advocate General
revises 32 CFR 719.112. This revision
reflects the changes made to Chapter I
of the Manual of the Judge Advocate
General of the Navy, JAG Instruction
5800.7C. This part has been revised. It
sets forth the procedures and authority
for grants of immunity from prosecution
in trials by courts-martial.

This revision was adopted on October
3, 1990. To the limited extent that this
revision could be deemed to originate
any requirements within the Department
of the Navy, it has been determined that
such requirements relate entirely to
internal Naval management and
personnel practices that can be
administered more effectively without
public participation in the rule-making
process. It has therefore been
determined that invitation of public
comment on this revision would be
impracticable and unnecessary and is
therefore not required under the
provisions of 32 CFR parts 296 and 701.
It has also been determined that this
final rule is not a “major rule" within the
criteria specified in Executive Order
12291, and does not have substantial
impact on the public.

List of Subjects in 32 CFR Part 719

Military Law, Military Personnel.

For the reasons set out in the
preamble, title 32, part 719 of the Code
of Federal Regulations is amended as
follows:

PART 719—REGULATIONS
SUPPLEMENTING THE MANUAL FOR
COURTS-MARTIAL

1. The authority citation for part 719 is
revised to read as follows:
Authority: 3 U.S.C. 301; 5 U.S.C. 301; 10

U.S.C. 815, 5013, 5148; 32 CFR 700.206 and
700.1202.

2. Subpart C of part 719 is amended by
revising § 719.112 to read as follows:

§ 719.112 Authority to grant immunity
from prosecution.

(a) General. In certain cases involving
more than one participant, the interests
of justice may make it advisable to grant
immunity, either transactional or
testimonial, to one or more of the
participants in the offense in
consideration for their testifying for the
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Government or the defense in the
investigation and/or the trial of the
principal offender. Transactional
immunity, as that term is used in this
section, shall mean immunity from
prosecution for any offense or offenses
to which the compelled testimony
relates. Testimonial immunity, as that
term is used in this section, shall mean
immunity from the use, in aid of future
prosecution, of testimony or other
information compelled under an order to
testify (or any information directly or
indirectly derived from such testimony
or other information). The authority to
grant either transactional or testimonial
immunity to a witness is reserved to
officers exercising general court-martial
jurisdiction. This authority may be
exercised in any case whether or not
formal charges have been preferred and
whether or not the matter has been
referred for trial. The approval of the
Attorney General of the United States
on certain orders to testify may be
required, as outlined below,

(b) Procedure. The written
recommendation that a certain witness
be granted either transactional or
testimonial immunity in consideration
for testimony deemed essential to the
Government or to the defense shall be
forwarded to an officer competent to
convene a general court-martial for the
witness for whom immunity is
requested, i.e., any officer exercising
general court-martial jurisdiction. Such
recommendation will be forwarded by
the trial counsel or defense counsel in
cases referred for trial, the pretrial
investigating officer conducting an
investigation upon preferred charges,
the counsel or recorder of any other
fact-finding body, or the investigator
when no charges have yet been
preferred. The recommendation shall
state in detail why the testimony of the
witness is deemed so essential or
material that the interests of justice
cannot be served without the grant of
immunity. The officer exercising general
court-martial jurisdiction shall act upon
such request after referring it to his staff
judge advocate for consideration and
advice. If approved, a copy of the
written grant of immunity must be
served upon the accused or his defense
counsel within a reasonable time before
the witness testifies. Additionally, if any
witness is expected to testify in
response to a promise of leniency, the
terms of the promise of leniency must be
reduced to writing and served upon the
accused or his defense counsel in the
same manner as a grant of immunity.

(c) Civilian witnesses. Pursuant to 18
U.S.C. 6002 and 6004, if the testimony or
other information of a civilian witness at

a court-martial may be necessary in the
public interest, and if the civilian
witness has refused or is likely to refuse
to testify or provide other information
on the basis of a privilege against self-
incrimination, then the approval of the
Attorney General of the United States,
or his designee, must be obtained prior
to the execution or issuance of an order
to testify to such civilian witness. The
cognizant officer exercising general
court-martial jurisdiction may obtain the
approval of the Attorney General in
such a circumstance by directing a
message or letter requesting the
assistance of the Judge Advocate
General (Code 20) in the form prescribed
in paragraph (e) of this section.

(d) Cases involving national security.
In all cases involving national security
or foreign relations of the United States,
the cognizant officer exercising general
court-martial jurisdiction shall forward
any proposed grant of immunity to the
Judge Advocate General for the purpose
of consultation with the Department of
Justice. See section 0126 of the Manual
of the Judge Advocate General regarding
relations between the Departments of
Defense and Justice. The cognizant
officer exercising general court-martial
jurisdiction may obtain approval by the
Attorney General of a proposed grant of
immunity by directing a letter requesting
the assistance of the Judge Advocate
General (Code 20) in the form prescribed
in paragraph (e) of this section.

(e) Content of immunity requests. In
all cases in which approval of the
Attorney General of the United States is
required prior to the issuance of a grant
of immunity, whether under paragraphs
(c) or (d) of this section, the cognizant
officer exercising general court-martial
jurisdiction shall forward by message or
letter the proposed order to testify and
grant of immunity to the Judge Advocate
General (Code 20). The order to testify
should be substantially in the form set
forth in Appendix A-1-i(3) of the Manual
of the Judge Advocate General.
Requests for assistance shall be in
writing, should allow at least three
weeks for consideration, and must
contain the following information:

(1) Name, citation, or other identifying
information of the proceeding in which
the order is to be used.

(2) Name of the witness for whom the
immunity is requested.

(3) Name of the employer or company
with which a witness is associated or
the military unit or organization to
which a witness is assigned.

(4) Date and place of birth, if known,
of the witness.

(5) FBI or local police file number, if
any, and if known.

(6) Whether any State or Federal
charges are pending against the witness
and the nature of the charges.

(7) Whether the witness is currently
incarcerated, under what conditions,
and for what length of time.

(8) A brief resume of the background
of the investigation or proceeding before
the agency or department.

(9) A concise statement of the reasons
for the request, including:

(i) What testimony the witness is
expected to give;

(ii) How this testimony will serve the
public interest;

(iii) Whether the witness:

(A) Has invoked the privilege against
self-incrimination; or

(B) Is likely to invoke the privilege;

(iv) If paragraph (e)(9)(iii)(B) of this
section is applicable, then why it is
anticipated that the prospective witness
will invoke the privilege.

(10) An estimate as to whether the
witness is likely to testify in the event
immunity is granted.

(f) Post-testimony procedure. After a
witness immunized in accordance with
paragraphs (c) and (d) of this section
has testified, the following information
should be provided to the United States
Department of Justice, Criminal
Division, Immunity Unit, Washington,
DC 20530, via the Judge Advocate
General (Code 20).

(1) Name, citation, or other identifying
information, of the proceeding in which
the order was requested.

(2) Date of the examination of the
witness.

(3) Name and residence address of the
witness.

(4) Whether the witness invoked the
privilege.

(5) Whether the immunity order was
used.

(6) Whether the witness testified
pursuant to the order.

(7) If the witness refused to comply
with the order, whether contempt
proceedings were instituted, or are
contemplated, and the result of the
contempt proceeding, if concluded. A
verbatim transcript of the witness'
testimony, authenticated by the military
judge, should be provided to the Judge
Advocate General at the conclusion of
the trial. No testimony or other
information given by a civilian witness
pursuant to such an order to testify (or
any information directly or indirectly
derived from such testimony or other
information) may be used against him in
any criminal case, except a prosecution
for perjury, giving a false statement, or
otherwise failing to comply with the
order.
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(g) Review. Under some
circumstances, the officer granting
immunity to a witness may be
disqualified from taking reviewing
action on the record of the trial before
which the witness granted immunity
testified. A successor in command not
participating in the grant of immunity
would not be so disqualified under those
cirgumstances.

(h) Form of grant. In any case in
which a military witness is granted
transactional immunity, the general
court-martial convening authority
should execute a written grant,
substantially in the form set forth in
appendix section A-1-i(1) of the Manual
of the Judge Advocate General. In any
case in which a military witness is
granted testimonial immunity, the
general court-martial convening
authority should execute a written grant
substantially in the form set forth in
appendix section A-1-i(2) of the Manual
of the Judge Advocate General.

Dated: November 6, 1991.

Wayne T. Baucino,

Lieutenant, JAGC, U.S. Naval Reserve,
Alternate Federal Register Liaison Officer.
[FR Doc 91-27430 Filed 11-13-91; 8:45 am)
BILUNG CODE 3810-AE-F

POSTAL SERVICE
39 CFR Part 265

Release of Information

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: On July 10, 1991, the Postal
Service published a proposal to amend
39 CFR 265.8(e)(3) to increase the fee for
individual requests for change of
address information from $1.00 to $3.00
(56 FR 31363). The Postal Service adopts
the proposed rule as a final rule. The
increase is necessary to help meet the
present costs of providing the service.
EFFECTIVE DATE: January 1, 1992.

FOR FURTHER INFORMATION CONTACT:
Robert Muschamp, Retail Management
Division, (202) 268-3549.
SUPPLEMENTARY INFORMATION: The
service for providing change of address
information for individual requests
allows any person upon payment of the
prescribed fee, to obtain the new
address of any specific customer who
has filed with the Postal Service a
permanent Change of Address Order (PS
Form 3575 or handwritten order).
Disclosure is limited to the address of
the specifically identified individual
about whom the information is
requested.

The Postal Service proposed an
increase of the current $1 fee to $3 for
each individual request for change of
address information to help meet the
actual costs of providing the service.
There was a sixty day comment period
for the proposal ending on September 9,
1991. Although the Postal Service
received one request for more
information, no substantive comment
regarding the proposed amendment was
received. The Postal Service, therefore,
is increasing the fee to $3 to bring the
fee more in line with the actual cost of
providing the service. A further increase
to match costs (currently, at
approximately $5.00) will be evaluated
in the future after the Postal Service
assesses the impact of the increase to
$3.
Corresponding changes will be made
in the Administrative Support Manual
§§ 352.653, 353.321(c), and 353.321(d).

The Postal Service will continue with
the policy stated in 39 CFR 265.8(g)(5) of
waiving the prescribed fee under stated
circumstances.

List of Subjects in 39 CFR Part 265

Release of information, Postal Service.

For the reasons set out in the
proposed rule and this notice, the Postal
Service amends part 265 of 39 CFR
chapter I as follows:

PART 265—RELEASE OF
INFORMATION

1. The authority citation in 39 CFR
part 265 continues to read as follows:

Authority: 39 US.C. 401; 5 US.C. 552.

2. In part 265, § 265.8(e)(3) is revised
to read as follows:

§265.8 Schedule of fees.

- - - -

ek

(3) Change of address orders.
Although change of address information
is not required by the Freedom of
Information Act to be made available to
the public, the fee for obtaining this
information in accordance with
paragraph (d)(1) of § 265.6 is included in
this section as a matter of convenience.
The fee for searching for a change of
address order is $3.00. This fee is
charged regardless of whether a
permanent change of address is found
on file. (See paragraph (g)(5) of this
section.)
Stanley F. Mires,
Assistant General Counsel, Legislative
Division.
[FR Doc, 91-27222 Filed 11-13-91; 8:45 am|
BILLING CODE 7710-12-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management
43 CFR Public Land Order 6305

[OR-943-4214-10; GP1-231; OR-19573
(WASH))

Revocation of Executive Order Dated
November 8, 1912, Which Established
Powersite Reserve No. 312:
Washington

AGENCY: Bureau of Land Management,
Interior.

AcTiON: Public Land Order.

summARY: This order revokes in its
entirety an Executive order which
withdrew 680 acres of lands for the
Bureau of Land Management's
Powersite Reserve No. 312. The lands
are no longer needed for the purpose for
which they were withdrawn. The lands
have been conveyed out of Federal
ownership and will not be restored to
surface entry, mining or mineral leasing.

EFFECTIVE DATE: November 14 1991.

FOR FURTHER INFORMATION CONTACT:
Linda Sullivan, BLM Oregon State
Office, P.O. Box 2965, Portland, Oregon
97208, 503-280-7171.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 1714
(1988), it is ordered as follows:

1. The Executive Order dated
November 8, 1912, which withdrew the
following described lands for Powersite
Reserve No. 312, is hereby revoked in its
entirety:

Willamette Meridian
T.15N.,R. 16 E,,
Sec. 20, SWYaNW ¥, N%SW¥, SEVASW Ya.
W¥.SE¥%, and SE¥%SEYa:
Sec. 28, E¥2 and NYaNW %.
The areas described aggregate 680 acres in
Yakima County.

2. The lands have been conveyed out
of Federal ownership and will not be
restored to operation of the public land
laws generally, including the mining and
mineral leasing laws.

Dated: October 29, 1991.

Dave O'Neal,

Assistant Secretary of the Interior.

[FR Doc. 9127304 Filed 11-13-91; 8:45 am|
BILLING CODE 4310-33-M
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43 CFH Public Land Order 6906

|OR-943-4214-10; GP1-235; OR-19569
(WASH)]

Revocation of Executive Order Dated
May 28, 1912, Which Established
Powersite Reserve No. 272;
Washington

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

sumMMARY: This order revokes in its
entirety an Executive order which
withdrew lands for the Bureau of Land
Management’s Powersite Reserve No.
272. The 160 acres of lands remaining in
Powersite Reserve No. 272 are no longer
needed for the purpose for which they
were withdrawn. The lands have been
conveyed out of Federal ownership and
will not be restored to surface entry,
mining or mineral leasing.

EFFECTIVE DATE: November 14, 1991,

FOR FURTHER INFORMATION CONTACT:
Linda Sullivan, BLM Oregon State
Office, P.O. Box 2965, Portland, Oregon
97208, 503-280-7171.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 1714
(1988), it is ordered as follows:

1. The Executive Order dated May 28,
1912, which withdrew the following
described lands for Powersite Reserve
No. 272, is hereby revoked in its entirety:

Willamette Meridian
T.10N.,R.3E,,
Sec. 8, NEY4NE Y.
T.11N,R.4E,
Sec. 32, N%2SEYsand SW'%SEYa.
The areas described aggregate 160 acres in
Cowlitz and Lewis Counties.

2. The lands have been conveyed out
of Federal ownership and will net be
restored to operation of the public land
laws generally, including the mining and
mineral leasing laws.

Dated: October 30, 1991.

Dave O'Neal,

Assistant Secretary of the Interior.

[FR Doc. 91-27305 Filed 11-13-91; 8:45 am)
BILLING CODE 4310-33-M

43 CFR Public Land Order 6307
[NV-943-4214-10; Nev-051742]

Public Land Order No. 6849,
Correction; Mineral Withdrawal of a
Portion of the Sheldon National
Wildlife Refuge; Nevada

AGENCY: Bureau of Land Management.
Interior.

ACTION: Public Land Order.

SUMMARY: This order will correct errors
in the legal descriptions in Public Land
Order No. 6849 which withdrew
approximately 445,766 acres of the
Sheldon National Wildlife Refuge from
mining location for the Fish and Wildlife
Service to protect the wildlife habitat
and unique resource values of the refuge
lands.

EFFECTIVE DATE: November 14, 1991.

FOR FURTHER INFORMATION CONTACT:
Vienna Wolder, BLM Nevada State
Office, P.O. Box 12000, Reno, Nevada
89520, 702-785-6526.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 1714
(1988), it is ordered as follows:

The land descriptions in Public Land
Order No. 6849, 56 FR 16278-16280, April
22, 1991, are hereby corrected as
follows:

On page 16278, second column, line 8
from the bottom is hereby corrected to
read “S¥z;".

On page 16279, first column, line 21 is
hereby corrected to read “SEV4aNW Y%,
NWYiSWYs, S%SW4,".

On page 16279, second column, line 3
is hereby corrected to read "'Sec. 8, E'%,
E%SWYs;".

On page 16279, second column, line 16
is hereby corrected to read "Sec. 17, E%,
SW%, EYaNWYs, SWYaNW V4",

On page 16279, second column, line 32
is hereby corrected to read “NY%2SEY4,
SEYSE%;".

On page 16279, third column, line 2 is
hereby corrected to read “T. 45% N., R.
24E.".

On page 16279, third column, line 14 is
hereby corrected to read “T. 43 N., R.
24% E.".

On page 16279, third column, line 21 is
hereby corrected to read “T. 44 N., R.
242 E.",

On page 16279, third column, line 40 is
hereby corrected to read “‘Secs. 22 to 27,
inclusive;”.

On page 16279, third column, delete
lines 41 and 46.

On page 16279, third column, line 47 is
hereby corrected to read “Secs. 34, 35,
and 36.".

On page 16279, third column, line 10
from the bottom is hereby corrected to
read "Sec. 35, Lots 1, 2, 3, 5, 6, and 7;".

On page 16279, third column, delete
line 9 from the bottom.

On page 16279, third column, line 8
from the bottom is hereby corrected to
read “Sec. 36, Sz, S¥2NY2, NEVAaNEY.",

On page 16279, third column, line 7
from the bottom is hereby corrected to
read “T. 45% N., R. 25 E., unsurveyed,".

On page 16279, third columm, line 6
from the bottom is hereby corrected to
read “Sec. 25, W¥%W¥2;".

On page 16280, first column, line 17 is
hereby corrected to read “Sec. 22,
SE%SE Y4 excluding patented portion.
SY2SW s, SWYSEY;".

On page 16280, first column, line 18 is
hereby corrected to read "Sec. 23,
SW¥SW ¥ excluding patented portion.
SEYaSWY, S¥.SEY;".

On page 16280, first column, line 33 is
hereby corrected to read “N%2SW4;".

On page 16280, first column, line 35 is
hereby corrected to read “Sec. 31, Lots 1.
2,3, NEY4, EVaNW %",

On page 16280, second column, delete
lines 12 and 13.

On page 16280, second column, line 14
is hereby corrected to read “Sec. 33,
NY.SEYs, SW¥%SEY4;".

On page 16280, second column, line 15
is hereby corrected to read “Sec. 34,
SW¥NEY, SEvaNWY4;",

On page 16280, second column, delete
lines 16, 17, 30, 31, 38, 39, 40, and 41

Dated: November 5, 1991.

Dave O'Neal,

Assistant Secretary of the Interior,

[FR Doc. 91-27303 Filed 11-13-91; 8:45 am|
BILLING CODE 4310-HC-M

43 CFR Public Land Order 6908

[OR-943-4214-10; GP1-232; OR-19726
(WASH)]

Revocation of Executive Order Dated
May 31, 1915, Which Established
Powersite Reserve No. 493;
Washington

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SuMMARY: This order revokes in its
entirety an Executive order which
withdrew 498 acres of land for the
Bureau of Land Management's
Powersite Reserve No. 493. The lands
are no longer needed for the purpose for
which they were withdrawn. The lands
have been conveyed out of Federal
ownership and will not be restored to
surface entry, mining or mineral leasing.

EFFECTIVE DATE: November 14, 1991.

FOR FURTHER INFORMATION CONTACT:
Linda Sullivan, BLM Oregon State
Office, P.O. Box 2965, Portland, Oregon
97208, 503-280-7171.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 1714
(1988), it is ordered as follows:
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1. The Executive Order dated May 31,
1915, which withdrew the following
described lands for Powersite Reserve
No. 493, is hereby revoked in its entirety:

Willamette Meridian
T.11N..R.8E.,
Sec. 11, lots 1 to 7, inclusive. and lot 10, N%
NE%, and NW%SEY%:
Sec. 12, lot 5;
Sec. 13, lots 1, 2, and 8, NWNEY, and
SW¥NWY.

The areas described aggregate 498 acres in
Lewis County.

2. The lands have been conveyed out
of Federal ownership and will not be
restored to operation of the public land
laws generally, including the mining and
mineral leasing laws.

Dated: October 31, 1991.

Dave O'Neal,

Assistant Secretary of the Interior.

[FR Doc. 91-27306 Filed 11-13-91; 8:45 am)
BILLING CODE 4310-33-M

43 CFR Public Land Order 6909
[CO-930-4214-10; COC-4390]

Withdrawal of National Forest System
Lands for Protection of the Niwot
Ridge Biosphere Reserve; Colorado

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order withdraws 2,631.80
acres of National Forest System lands
from mining for 20 years to protect
ongoing research on alpine flora and
fauna, and the impact of man on the
sensitive alpine environment in the
Niwot Ridge Biosphere Reserve. The
lands have been and will remain open to
such forms of disposition as may by law
be made of National Forest System
lands and to mineral leasing.

EFFECTIVE DATE: November 14, 1991,

FOR FURTHER INFORMATION CONTACT:
Doris E. Chelius, BLM Colorado State
Office, 2850 Youngfield Street,
Lakewood, Colorado 80215-70786, 303~
239-3706.

By virtue of the authority vested in the
Secretary of the Interior by section 204
of the Federal Land Policy and
Management Act of 1976, 43 U.S.C. 1714
(1988), it is ordered as follows:

1. Subject to valid existing rights, the
following described National Forest
System lands are hereby withdrawn
from location and entry under the
United States mining laws (30 U.S.C. ch.
2 (1988)), but not from leasing under the
mineral leasing laws, for the protection
of the Forest Service Niwot Ridge
Biosphere Reserve:

Sixth Principal Meridian
Roosevelt National Forest
T.1IN.R. 73 W,
Sec. 7, lots 3 and 4, EY2SW Y4, and SEV4;
Sec. 8, S¥%S%NEY and S¥%;
Sec. 8, NW¥%SW¥ and S%S%;
Sec. 10, NEYaSW Y%, S¥%.SW ¥4, and SEYs;
Sec. 15, N% and N%SEY%;
Sec. 17, NEY, EVaNW %, NE%SW Y%, and
SEY% exclusive of mineral patent 18600;
Sec. 21, NE¥4NEYs, S¥%.NEY, and SEY
NWY%;
Sec. 22, NW Y, NWYiSW Y, NWYSEY,
and S¥%SEVs;
Sec, 23, SY%NEYSWYs, S%SWY, SWY
NWYSEYs, and SWYSEY.
The areas described aggregate
approximately 2,631.80 acres of National
Forest System lands in Boulder County.

2. The withdrawal made by this order
does not alter the applicability of those
public land laws governing the use of
the lands under lease, license, or permit,
or governing the disposal of their
mineral or vegetative resources other
than under the mining laws.

3. This withdrawal will expire 20
years from the effective date of this
order unless, as a result of a review
conducted before the expiration date
pursuant to section 204(f) of the Federal
Land Policy and Management Act of
1976, 43 U.S.C. 1714(f) (1988), the
Secretary determines that the
withdrawal shall be extended.

Dated: October 31, 1991.
Dave O'Neal,
Assistant Secretary of the Interior.
[FR Doc. 91-27302 Filed 11-13-91; 8:45 am|
BILLING CODE 4310-JB-M

DEPARTMENT OF TRANSPORTATION
Maritime Administration

46 CFR Part 382
[Docket No. R-140]
RIN 2133-AA93

Determination of Fair and Reasonable
Rates for the Carriage of Bulk and
Packaged Preference Cargoes on U.S.-
Flag Commercial Vessels

AGENCY: Maritime Administration,
Department of Transportation.

ACTION: Final rule.

SUMMARY: The Maritime Administration
(MARAD) is clarifying a requirement for
the submission of port and cargo
handling information for cargo
preference voyages. The requirement is
contained in a regulation that describes
information that vessel operators are
required to submit to MARAD for its
calculation of fair and reasonable rates

for the carriage of liquid and dry bulk
preference cargoes on U.S.-flag
commercial vessels. An inappropriate
reference to another MARAD regulation
is being removed.

DATES: The effective date of this rule is
November 14, 1991.

FOR FURTHER INFORMATION CONTACT:
Arthur B. Sforza, Director, Office of Ship
Operating Assistance, Maritime
Administration, 400 Seventh Street SW.,
room 8114, Washington, DC 20590, tel.
202-366-2323.

SUPPLEMENTARY INFORMATION: The
regulations in 46 CFR part 382 prescribe
the type of information that must be
submitted by operators interested in
carrying bulk and packaged preference
cargoes, and the method for calculating
fair and reasonable rates for the
carriage of dry (including packaged) and
liquid bulk preference cargoes on U.S.-
flag commercial vessels, except less
than full cargoes on liner vessels,
pursuant to section 901 of the Merchant
Marine Act, 1938, as amended (46 App.
U.S.C. 1241(b)). MARAD is amending
section 382.2(c) to clarify that the
operator’s expense for despatch (where
discharge of the cargo is expedited) is
not an appropriate expense to be
included in required port and cargo
handling information that is furnished to
MARAD. Section 382.2(d) makes
reference to certain MARAD regulations
as providing guidance to operators
concerning the reporting format to be
used in submitting vessel operating cost
data. One of this references is to 46 CFR
part 272, Maintenance and Repair
Reporting Instructions. The regulation in
46 CFR part 272 to which this provision
refers involves the responsibilities of
subsidized operators in reporting to
MARAD for purposes of subsidy
determination only, and has no
relevance to the determination of fair
and reasonable rates. Accordingly,
because the reference to 46 CFR part 272
is inappropriate and potentially
confusing to those who are subject to
the regulations in 46 CFR part 382, it is
being removed.

Rulemaking Analyses and Notices

Executive Order 12291 (Federal
Regulation) and DOT Regulatory
Policies and Procedures

This rulemaking has been reviewed
under Executive Order 12291, and it has
been determined that this is not a major
rule. It will not result in an annual effect
on the economy of $100 million or more.
There will be no increase in production
costs or prices for consumers, individual
industries, Federal, State, or local
government, agencies, or geographic
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regions. Furthermore, it will not
adversely affect competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

This rulemaking does not involve any
change in important Departmental
policies, and it is considered
nonsignificant under DOT regulatory
policies and procedures (44 FR 11034,
February 286, 1979). Because the
economic impact should be minimal,
further regulatory evaluation is not
necessary.

This rulemaking relates to amendment
of an existing regulation that provides
puidance to subsidized operators with
respect to the format that shail be
required for submission of cost data to
MARAD that the agency will use in
determining fair and reasonable rates.
Accordingly, it is a matter of agency
practice and procedure. Pursuant to the
Administrative Procedure Act 5 U.S.C._
553(b}, requirements for notice and
opportunity for public comment are not
applicable. Since MARAD does not
anticipate that publication for comment
would result in the receipt of useful
information, such publication is not
required under DOT's Regulatory
Policies and Procedures either. The rule
is being made effective on publication
for good cause pursuant to 5 U.S.C.
553(d)(3).

Federalism

MARAD has analyzed this rulemaking
in accordance with the principles and
criteria contained in Executive Order
12612 and has determined that these
regulations do not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

Regulatory Flexibility Act

MARAD certifies that this regulation
will not have a significant economic
impact on a substantial number of small
entities.

Environmental Assessment

MARAD has considered the
environmental impact of this rulemaking
and has concluded that there is no
impact and that an environmental
impact statement is not required under
the National Environmental Policy Act
of 1969.

Paperwork Reduction Act

This rulemaking contains no reporting
requirements that require approval by
the Office of Management and Budget
pursuant to provisions of the Paperwork

Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).
List of Subjects in 46 CFR Part 382

Agricultural commodities, Cargo
vessels, Government procurement—
foreign relations, loan programs—
Foreign relations, Water transportation.

Accordingly, 46 CFR part 382 is
amended as follows:

PART 382—[AMENDED]

1. The citation of authority continues
to read as follows:
Authority: Secs. 204 and 901 of the

Merchant Marine Act, 19386, as amended (46
App. US.C. 1114, 1241); 49 CFR 1.66.

§382.2 [Amended]

2. MARAD hereby is amending § 382.2
as follows:

{a) In paragraph (c)(2), before the
period, by adding the words “other than
dispatch'; and

(b) In the first sentence of paragraph
(d), by removing the text “, and 46 CFR
part 272, Maintenance and Repair
Reporting Instructions,”.

By order of the Maritime Administrator.
Dated: November 8, 1991.

; James E. Saari,

Secretary, Maritime Administration.
[FR Doc. 91-27397 Filed 11-13-91; 8:45 am|)
BILLING CODE 4910-81-M

FECERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2, 21, 74, and 94
[Gen. Docket No. 90-54, FCC 91-302]

Multipoint Distribution Service,
Multichanne! Muitipoint Distribution
Service, Instructional Television Fixed
Service, Private Operational-
Microwave Fixed Service, and Cable
Television Relay Service; Use of the
Frequencies In the 2.1 and 2.5 GHz
Band

AGENCY: Federal Communications
Commission.

ACTICN: Final rule.

SUMMARY: This Second Report and
Order (Second Report) resolves issues
raised in the Further Notice of Proposed
Rule Making (Further Notice), 55 FR
46017 (October 31, 1990) in this
proceeding which reviews the rules
relating to the three microwave radio
services used in the provision of
wireless cable service—Multipoint
Distribution Service (MDS), Private
Operational-Fixed Service (OFS), and
Instructional Television Fixed Service

(ITFS). Specifically, the Second Report:
(1) Reallocates the three OFS H
channels to MDS; (2) reallocates half of
the MDS response channels to OFS,
except those specific channels already
in use by MDS systems; (3) delineates
the procedures an applicant should use
to initiate an involuntary station
modification, including collocation, in
certain specific circumstances; (4)
provides guidelines under which
involuntary point-to-point migration
proposals will be reviewed; (5)
establishes a rural exemption to the
prohibition of cable ownership of
wireless cable systems, and an
exemption for the provision of local
programming, subject to guidelines; and
(6) adopts a modified version of the
proposal, contained in the Further
Notice to permit use of available ITFS
channels by wireless cable entities. In
order to implement this decision in an
expeditious fashion, the Commission
will not accept new OFS applications
for the H channels filed after September
26, 1991. The Commission will accept
minor amendments, as defined in 47
CFR 1.962, to OFS applications already
on file. The actions taken in the Second
Report, in conjunction with the other
actions taken in this proceeding, are
needed to modernize and conform the
rules in various services in order fo
reduce the impediments to and enhance
the viability of MDS services offering
multiple channels of premium video
programming over-the-air directly into
homes.

EFFECTIVE DATE: January 2, 1992.

FOR FURTHER INFORMATION CONTACT:
Jane Hinckley, Mass Media Bureau,
Policy and Rules Division (202) 632-7792.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction. Public reporting
burden for § 21.912{e) is estimated to
average 2 hours per respondent, public
reporting burden for § 21.912(f) is
estimated to average 2 hours per
respondent, public reporting burden for

§ 74.902 is estimated to vary from 2
hours to 6 hours 50 minutes, public

reporting burden for § 74.985 is
estimated to average 5 hours, 50 minutes
per respondent, public reporting burden
for § 74.990 is estimated to average 2
hours per respondent, public reporting
burden for § 74.991 is estimated to
average 5 hours 50 minutes per
respondent, and public reporting burden
for § 74.992 is estimated to average 3
hours 50 minutes per respondent. These
estimates include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
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Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing the burden, to
the Federal Communications
Commission, Information Resources
Branch, room 416, Paperwork Reduction
Project Washington, DC 20554, and to
the Office of Management and Budget,
Paperwork Reduction Project
Washington, DC 20503.

This is a synopsis of the Commission's
Second Report and Order in Gen.
Docket No. 90-54, adopted September
26, 1991, and released October 25, 1991.

The complete text of this Second
Report and Order is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230}, 1919 M Street NW,
Washington, DC, and also may be
purchased from the Commission’s copy
contractor, Downtown Copy Center, at
(202) 452-1422, 1919 M Street NW., room
246, Washington, DC 20554.

Synopsis of Second Report and Order

1. This proceeding was initiated by
Notice of Proposed Rule Making/Notice
of Inquiry (55 FR 07344, March 1, 1990)
with the goal of facilitating the
development of wireless cable by
unifying and updating the rules
governing the various microwave radio
channels that can be collectively used to
provide wireless cable service. The
initial Report and Order (Report) (55 FR
460086, October 31, 1990) resolved most
of the issues in this proceeding, but
certain aspects of the issues raised in
the Report required further
consideration. Thus, the Further Notice
was issued soliciting comment on: (1)
Reallocation of the OFS H channels to
MBDS; (2) allocation of MDS, OFS, and
ITFS response channels; (3) involuntary
station modification, including
involuntary collocation; (4) certain
modifications for collocation without
prior Commission authorization; (5)
involuntary migration of point-to-point
ITFS operations on the E and F
channels; (6) ownership or operation of
wireless cable facilities by cable
entities; and (7) use of available ITFS
channels by wireless cable entities. The
Second Report resolves these remaining
issues and terminates the proceeding.
(The Commission has received several
petitions for reconsideration of the
Report, and these will be addressed in a
separate Order on Reconsideration.)

2. The Second Report first reallocates
the three OFS H channels to MDS.
Accordingly, current licensees will
retain their licenses but will henceforth
operate as MDS licensees under the
Commission's part 21 rules. The
Commission recognizes that a few

existing H-channel licensees engage in
OFS-type operations, and these
licensees will be allowed to continue to
provide such service, The Commission
will not automatically grandfather these
H-channel OFS operations, however,
because there appear to be very few
such users, and because the Commission
wishes to facilitate the Conversion to
MBDS service by willing H-channel
operators. Therefore, if a current H-
channel licensee wishes to continue to
provide service or transmit signals
incompatible with §§ 21.903 through
21.908 of the Commission’s rules, that
licensee must file, on or before January
2,1992, a written request to the Private
Radio Bureau that operation of its H-
channel station be regulated under part
94,
3. If the Commission permits an H-
channel station to remain subject to part
94 and that station is later assigned, it
will be converted to regulation under the
part 21 rules unless (1) regulation under
part 94 is requested in the assignment
application, (2) the applicant shows
good cause when the H-channel station
should not be converted to part 21
regulation, and (3) the Commission
determines that the public interest will
be served by regulation of the station
under part 94. ITFS entities will not be
permitted to apply for H-channel MDS
licenses, as some commenters request,
because such use would be inconsistent
with the purposes of the reallocation.
Current ITFS uses of H channels,
however, may apply to be reclassified
as ITFS licensees on those channels, to
avoid loss of existing ITFS service. In
order to update the Commission's
records, ITFS users of the H channels
are directed to notify the Mass Media
Bureau of their election of ITFS status
on or before January 30, 1992. If H
channels licensed to an ITFS entity are
later assigned or transfered, the
channels will be converted
automatically to regulation under the
part 21 rules as of the date that consent
to assignment or transfer is granted.

4. In order to implement this decision
in an expeditious fashion, the
Commission will not accept new OFS
applications for the H channels after
September 26, 1991. The Commission
will accept minor amendments, as
defined in 47 CFR 1.962, to OFS
applications already on file. Parties
interested in filing MDS applications for
the H channels can again submit
applications on January 2, 1992, or
thereafter. The Commission notes that
the decision not to accept OFS
applications for the H channels is
procedural in nature and is therefore not
subject to the notice and comment
provisions of the Administrative

Procedure Act (APA). See 5 U.S.C.
553(d). Further, as a procedural action, it
is not subject to the 30 day effective
date provisions of the APA. In any
event, good cause exists to make the
freeze on the acceptance of applications
for the OFS H channels effective
immediately because advance
notification could prompt the filing of
additional applications under the OFS
rules, thus undermining our reallocation
and defeating the purpose of the freeze.

5. Second, the Second Report finds
that all of the response channels
associated with the H channels will
remain for OFS use, and 50 percent of
the MDS response channels will be
reallocated to OFS. MDS systems can
effectively utilize some two-way
capability, but the commenters have not
advanced a compelling reason why
MDS entities should retain all of the E
and F response channels. Because the
Commission is not aware of specific
current uses of the MDS response
channels being reallocated to OFS, it
will not automatically grandfather all
existing MDS response channel licenses.
Instead, it will permit licensees to seek
grandfathered status based on their
current operations. Upon receipt of
written notice from the Commission
following adoption of the Second
Report, licensees will have 60 days to
request grandfathered status based on
current use. If any grandfathered
response channels are subsequently
assigned, they will automatically be
converted to OFS unless (1)
grandfathered status is requested on the
assignment application, including a
showing of good cause why the channels
should be grandfathered, and (2) the
Commission grants such status in
connection with action on the
application.

6. The Commission is unable, at this
time, to determine the appropriate
assignment and operational criteria for
this new OFS spectrum. Because few
commenters addressed these matters,
the Commission will defer any such
decision until a new rulemaking is
completed that addresses the
appropriate technical standards for
these channels. OFS applications for
these response channels will not be
entertained until after we adopt
technical standards. The Commission
will soon initiate a rulemaking
proceeding addressing issues such as
channelization, co-channel and adjacent
channel interference protection, and
permissible system configurations for
these channels. The American
Petroleum Institute has submitted
comments on technical rules to govern
this spectrum, which will be considered
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in any rulemaking undertaken on this
issue.

7. The Commission will not reallocate
any of the ITFS response channels,
including response channels associated
with ITFS systems operating on the E
and F channels. As proposed in the
Further Notice, the response channels
associated with channels E3, E4, F3 and
F4 will be reallocated to OFS. The
grandfathered use of these reallocated
response channels by an MDS or ITFS
licensee in an individual case will not
warrant allocation of other response
channels in their place.

8. Third, the Second Report delineates
the procedures an applicant should use
to initiate an involuntary station
modification, including collocation, in
certain specific circumstances. First, the
Commission will allow forced upgrades
of ITFS operations by new applicants
desiring to invcke the 0 dB interference
Jrotection standard and in conjunction
with the revision of permissible aural
power levels. Second, a station that is
prevented from operating at 100 watts
because the higher power will cause
adjacent-channel or co-channel
interference to another station may
upgrade the interfered-with station to
eliminate interference. However, it is
not intended that involuntary
transmitter modifications be restricted
solely to stations increasing their output
power to the full 100 watts (roughly
equivalent to 33 dBW EIRP); involuntary
modifications can be acceptable with
respect to any permissible output power
increase that would otherwise cause
harmful interference to another station.
Third, a licensee may upgrade another
licensee’s facility if the other licensee is
unable to meet the revised transmitter
tolerance or out-of-band emissions
standards promulgated in the Report.
These involuntary modifications are
authorized with appropriate safeguards.

9. As collocation of MDS and/or ITFS
facilities can be essential to resolving
adjacent-channel interference problems,
affecting the grantability of up to half of
the channels in an area, it is critical to
the successful establishment of wireless
cable in many areas. The Commission
therefore includes involuntary
collocation as an acceptable involuntary
modification. An MDS or ITFS licensee
or applicant in the area may seek
involuntary collocation of another
facility with its own facility. An MDS or
ITFS licensee may not, however, force
another operator to grant access to that
operator's existing site, although it can
offer that option as an alternative.

10. In addition to licensees, applicants
may seek involuntary collocation; to
minimize any unnecessary impact on
ITFS entities, only those applicants with

unopposed applications may do so. (An
unopposed application is one that faces
no competing application(s) or
petition(s) to deny.) Applicants will be
required to confirm their unopposed
status after the period for competing
applications and petitions to deny has
passed. If an application is opposed, the
companion ITFS involuntary
modification application will be
returned. It may be refiled when the
initial application is again unopposed.

11. The application for involuntary
modification may be prepared, signed
and filed by the party initiating the
change, and must be served on the
affected ITFS party on the day of filing.
The applicant should submit FCC ferm
330, but need not fill cut section II (Legal
Qualifications). A cover letter must
clearly indicate that the modification is
involuntary, as well as delineate the
parties involved. The modified operator
will have 60 days to oppose any
involuntary modification. The petitioner
should state its reasons for opposing the
modification with specificity, including
engineering challenges and practical
problems such as limitations of the
proposed antenna support structure.

12. The Second Report does not adopt
a specific “impracticability” standard as
proposed in the Further Notice, because
the Commission cannot predict at this
time the full range of practical
considerations that may be interposed.
Instead, the Commission will resolve
these matters on a case-by-case basis.
An issue that will receive particular
attention in cases proposing involuntary
collocation will be the desirability of the
affected party's present site compared to
the proposed new site. This issue
contemplates both serviceability for
existing receive sites and nontechnical
issues such as accessibility of location,
rent or other lease terms compared to
the new site, and any prejudicial
consequences of a site move that cannot
be adequately protected against or
compensated for.

13. The initiating party will be
responsible for all costs necessary to the
maodification, including purchasing,
testing and installing new equipment
(including labor costs), reconfiguration
of existing equipment, administrative
costs, legal and engineering expenses
necessary to prepare and file the
modification application (but not for the
modified party's adversarial efforts, for
which costs can be included in any
voluntary settlement prior to
Commission disposition), and other
reasonable documented costs. The
initiating party must also secure a bond
or establish an escrow account to cover
reasonable ongoing expenses that may
fall upon the remaining licensee such as

incremental increase in power,
maintenance and site rental rates if
applicable, The bond or escrow should
also account for the possibility that the
modifying operator subsequently
becomes bankrupt. This is particularly
important in the collocation situation, as
the ITFS licensee’s prior site may be
unavailable and the licensee may not he
able to locate a suitable new site. If it
becomes necessary for the Commission
to assess the sufficiency of a bond or
escrow amount, it will take into account
such factors as projected electricity or
maintenance expenses, or relocation
expenses, as relevant in each case.

14. The involuntary modified facilities
must be operational before the initiating
party will be permitted to begin its new
or modified operations. Further the
modification must not disrupt the ITFS
licensee’s provision of service, and the
licensee whose facilities are being
modified must have the right to inspect
the work and make reasonable demands
for changes. The Commission reiterates
that it strongly encourages and expects
the cooperation of all parties so that the
majority of modifications will be
voluntary.

15. Fourth, the Second Report denies a
request by Mitchell Communications
Corp. (Mitchell) that the Commission
amend 47 CFR 21.42, to facilitate
collocation. Mitchell has not shown that
§ 21.42 can be modified without the
potential for increasing harmful
interference to other parties, and the
Commission continues to believe that
prior Commission review of collocation
of facilities is necessary to sufficiently
protect other operators both MDS and
ITFS, from harmful interference.

18. Fifth, the Second Report provides
guidelines under which involuntary
point-to-point migration proposals will
be reviewed. Involuntary migration of
point-to-point facilities will only be
permitted if the substitute spectrum is,
at a minimum, licensable by ITFS
operators on a primary basis and
provides a signal that is equivalent to
the prior signal in picture quality and
reliability. The alternative spectrum
need not be specifically allocated to the
ITFS service. (Some commenters argue
that the alternative spectrum must be
available for excess capacity leasing.
While point-to-point spectrum is not
generally suitable for excess capacity
leasing, the Commission will take
leasing into consideration if the operator
being moved currently leases excess
capacity or can show that it reasonably
expects to do so in the near future.)
Based on the comments of the parties as
well as Commission analysis, the
Second Report finds that a uniform
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standard cannot be established to
determine suitability in all cases, due to
widely differing conditions. Moreover,
signal quality of individual ITFS stations
varies widely from system to system; it
would be inappropriate to require, for
example, that the initiating party
provide a TASO 2 signal when the ITFS
system was previously operating at a
lower standard. The Commission notes,
however, that if the initiating party is
able to provide the ITFS licensee with a
TASO 2 signal, its migration proposal
will be presumed grantable unless the
ITFS operator provides evidence to the
contrary.

17. If the initiating party locates what
it believes to be suitable alternative
spectrum, it must submit data with the
modification application for the facility
to be migrated regarding the strength,
reliability and interference level of the
prior signal and the projected strength,
reliability and interference level of the
new signal. On the same day it files the
medification applications, the initiating
party must serve a copy of the
application on the party to be moved.
The operator being moved will have a
60-day period in which to oppose the
initiating party's application. The
petitioner should offer evidence,
including engineering data, that it
cannot be moved without detriment to
its provision of service. If the migration
is permitted, the initiating party will be
responsible for all costs. Like the
involuntary modification situation, this
includes construction and equipment
expenses, legal and engineering costs,
and other appropriate documented
expenses. Parties must secure a
prepayment bond or establish an escrow
account to protect the migrated party in
the event that the initiating party ceases
operation. The bond or escrow
arrangement must account for any
incremental increase in the cost of
continuing operation on the new system
or returning to the former frequencies
abandoned by a bankrupt wireless cable
operator. Moreover, if the new facilities
prove to be unsatisfactory in practice,
the party whose facilities were modified
will be entitled to revert to its former
facilities at the expense of the modifying
party. The Commission reiterates that it
strongly encourages the cooperation of
all parties to reach a voluntary
agreement.

18. Sixth, the Second Report adopts as
a general model for the cable/MDS
cross-ownership prohibition, a rural
exception similar to the cable/teleco
rural exception in § 63.58 of the
Commission's rules. The Commission
concludes that cable operators may
apply within their franchise areas for

MDS channels or lease MDS or ITFS
channels in rural areas, which are
defined by the Census Bureau as
“incorporated areas” or “unincorporated
areas” with a population of less than
2,500. The Commission expects that this
rural exception will speed the
introduction of multichannel service to
customers in sparsely populated areas
without appreciably reducing realistic
and desired opportunities for wireless
cable operators to introduce service
competitive with existing cable service.
Cable operators may not, however,
apply for MDS channels in rural areas if
an MDS entity is already operating on at
least four MDS channels in the area. The
Commission has developed this
exception to extend service to areas not
currently served; if a rural area is
already served by an MDS entity on at
least four channels, the justification for
the exception to the general cross-
ownership prohibition has been
eliminated or reduced to the point where
it does not outweigh the considerations
underlying the general prohibition. In
order to qualify for the exception, the
cable television company’s entire cable
television service area must be rural.
The rural exception will be inapplicable
if the protected service area of the MDS
station includes even a portion of a
place which is non-rural.

19. An exception for other, non-rural,
areas is not warranted in light of the
record in this proceeding. The
Commission does not expect non-rural
areas generally to have the same
difficulty attracting wireless cable
service as rural areas, and thus, again,
the considerations underlying the
general prohibition are not outweighed.

20. The Second Report determines the
issue of forced divestiture of existing
MDS/cable and ITFS/cable operations.
The Commission concluded that existing
cable/wireless cable operations and
contracts will be grandfathered.
Divestiture not only would be a
hardship to both the cable operator and
its customers, whose service would be
disrupted or eliminated, but appears
unnecessary given the apparently
limited number of systems operated by
cable companies. The Commission will
also grandfather cable applications for
MDS channels filed before February 8,
1990, the date the initial Notice of
Proposed Rule Making and Notice of
Inquiry in this proceeding was adopted.

20. Additionally, the Commission will
grandfather lease arrangements
between cable and MDS or ITFS entities
for which a lease or a firm and final
agreement was signed prior to February
8, 1990. After that date, the parties had
uotice that a cross-ownership restriction

could be adopted and that divestiture
could be required, so the same equitable
arguments are not applicable. Each
applicant for MDS stations who filed on
February 8, 1990, or thereafter an
application which is now inconsistent
with § 21.912 of the Commission’s rules
must notify the Commission of such
inconsistency on or before January 30,
1992, and must amend its application on
or before March 2, 1992, to bring it into
compliance with current rule
requirements. Absent such amendment,
inconsistent applications will be
dismissed. If a cable television company
lease agreement for MDS or ITFS station
time or capacity has been executed on
February 8, 1990, or thereafter, a copy of
the lease must be filed on or before
March 2, 1992, together with a
description of divestment procedures.
Assignment or transfer of control
applications for MDS stations filed after
the effective date of this Second Report
and Order must include a description of
any cable television company interest in
the assignor, assignee, transferror or
transferee. If MDS channels currently
licensed to a cable company are
subsequently assigned, the cable/MDS
cross-ownership prohibition will apply.

21. In recognition of the public interest
benefit which can derive from local
programming ventures, the Second
Report also establishes a local
programming exception to the licensing
and leasing prohibitions of § 21.912.
There will be a limited exception to
those prohibitions for MDS or ITFS
channels used in the delivery to multiple
cable headends of locally produced
programming, that is, programming
produced in or near the cable operator's
franchise area and not broadcast on a
television station available within that
franchise area. Under this exception, a
cable operator will be permitted one
MDS channel, or its equivalent in ITFS
excess capacity, in an MMDS protected
service area for this purpose. No more
than one MDS channel, or its equivalent
in ITFS excess capacity, in an MMDS
protected service area can be used
under this exception.

22, The licensee of facilities used by a
cable operator to provide local
programming, by lease or otherwise,
must include in the notification it files
with the Commission, a cover letter
explicitly identifying itself or its lessee
as a local cable operator and stating
that any relevant lease was executed to
facilitate the provision of local
programming. The first application or
the first lease notification in an area
filed with the Commission will be
entitled to the exemption. The
limitations on one MDS channe!l or its
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ITFS equivalent per party and per area
include any grandfathered cable/MDS
or cable/ITFS operations. In these
grandfathered situations, the
Commission will consider granting
waivers to permit the use of a second
MDS channel for the delivery of locally
produced programming; the applicant
must demonstrate, at a minimum, that it
is ready and able to provide additional
locally produced programming to area
cable systems and that no other
practical means of delivering the
programming are available to it. In
considering requests for waiver, the
Commission will also take into account
the competitive environment for the
production and delivery of locally
produced programming in the relevant
markets. In applying for an MDS
channel, the cable operator must show
that it will use the channel to provide
the proposed local programming within
one year, Similarly, local programming
service pursuant to a lease must be
provided within one year of the date of
the lease or one year of grant of the
licensee's application for the leased
channel(s), whichever comes later. If an
MDS license for these purposes is
granted and the programming is
subsequently terminated, the channel
will be automatically forfeited on the
day after the local programming is
discontinued.

23. Finally, the Second Report adopts
a modified version of the Commission'’s
proposal to permit use of available ITFS
channels by wireless cable entities. The
Commission believes that the rules
specified below will spur further
development of the wireless cable
industry while at the same time
benefitting the educational community
and protecting long-term ITFS growth.
Utilization of available ITFS frequencies
by wireless cable ventures can provide
valuable service to the public, creating a
potential for multichannel video, either
as a new service or a competitor to
existing hardwire service, in many areas
where it could not otherwise develop.
Moreover, the Commission believes that
this initiative will encourage ITFS use of
currently unemployed spectrum by
facilitating the construction of
additional MDS systems. Similarly, to
the extent an MDS system becomes a
viable operation through its use of ITFS
frequencies, it may well be interested in
leasing excess capacity from existing
ITFS licensees operating on other ITFS
channels. The Commission notes that,
under the new rules specified below, a
significant number of ITFS channels will
be preserved in each community
expressly to accommodate future [TFS
use. ITFS systems currently being

planned will therefore have an ample
opportunity to continue to develop.

24. The ITFS commenters who oppose
this proposal have not demonstrated
that carefully prescribed use of
available ITFS frequencies by wireless
cable entities will significantly impair or
restrict any reasonably foreseeable ITFS
use. It is unclear how schools can lose
potential leasing revenues where no
stations yet exist; moreover, under the
current rules, the areas in question are
unlikely to attract wireless cable entities
as lessees because there are few or no
current ITFS operators or applicants
from which to lease excess capacity.

25. The Commission notes some
commenters' concern that the ITFS
entity's right of access will not be
meaningful because wireless cable
parties will construct systems not
amenable to ITFS use. On the contrary,
the Commission expects that the vast
majority of, if not all, ITFS uses will be
accommodated. Moreover, the
Commission is not persuaded that its
actions are ill-advised because they are
characterized by some commenters as
constituting a “reallocation” of ITFS
spectrum. The Commission believes that
the detailed provisions it describes
governing the use of ITFS spectrum by
wireless cable entities demonstrate that
its decision does not amount to a
reallocation in any traditional sense. To
the extent that its actions might be
deemed to constitute a reallocation, the
Commission notes that it has provided
taken action only after notice and a full
opportunity for comment as required by
section 553 of the Administrative
Procedure Act, 5 U.S.C. 553, and after a
full evaluation of which course best
serves the public interest.

28. Several of the provisions advanced
in the Further Notice can be
implemented as proposed. First, the
proposals regarding the number of
available ITFS channels that will be
subject to wireless cable use will be
adopted as follows:

(a) A minimum of eight of the twenty
channels allocated to ITFS must be
preserved for future ITFS use in any
community in which a wireless cable
entity applies for ITFS frequencies. For
these purposes, wireless cable entities
are MDS/MMDS licensees and
operators who lease channels from
MDS/MMDS licensees. A channel will
be considered available for future ITFS
use if there are no co-channel operators
or applicants within 50 miles of the
transmitter site of the proposed wireless
cable operation, and if the transmitter
site remains available for use at
reasonable terms by new ITFS
applicants on those channels within

three years of commencing operation.
Future operators need not be given
unconditional access to the site; leasing
arrangements are acceptable.

(b) A maximum of eight of the twenty
ITFS channels can be licensed to a
wireless cable entity in any community.

(c) Mutually exclusive applications by
wireless cable entities for ITFS channels
will be governed by MDS comparative
procedures.

27. Consistent with our previously
stated commitment to ITFS service, this
rule will not permit the last remaining
ITFS channels in any given area to be
used by wireless cable entities. Thus, at
least two educational institutions or
entities in each community, in addition
to any that already have facilities, will
be able to apply for their own ITFS
facilities in the future.

28. In conjunction with the above
provisions, the Second Report also
allows ITFS entities the right to demand
access to wireless cable facilities
licensed on ITFS frequencies. Wireless
cable entities licensed on ITFS channels
can use channel mapping technology to
facilitate the provision of adequate
access to these channels by ITFS
entities and to promote efficient
spectrum/channel utilization. ITFS
access to ITFS channels licensed to
wireless cable entities shall be made as
follows:

(a) An educational institution or entity
that would be eligible for ITFS facilities
that are licensed to a wireless cable
entity may demand access to those
facilities, subject to conditions further
described below. Such request for
access will be made by application to
the Commission on FCC Form 330 for a
determination as to eligibility, with a
copy served on the subject wireless
cable licensee. An applicant for access
must fill out sections I, II, Il and IV of
the ITFS application Form 330. Section I,
question 1 should be answered by
spelling out, “For access to existing
facilities.” Section I, question 2b should
include the name of the wireless cable
licensee or applicant. Normal ITFS
cutoff rules (47 CFR 74.911) will be
followed. If there are competing requests
for access, the ITFS comparative
process (47 CFR 74.913) will be used.

(b) Only one educational institution or
entity per wireless cable licensed
channel will be entitled to access from
the wireless cable entity.

29. The access provisions allow for
ITFS operation on all ITFS frequencies if
the demand for ITFS service ultimately
warrants the use of all channels. At the
same time, the outer limits of a wireless
cable operator's exposure to liability are
measurable, so that it can make a
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reasonable judgment as to whether a
wireless cable system dependent on
ITFS channels would be viable.

30. Next, the Commission provides
that only wireless cable entities offering
a reasonable expectation of prompt
wireless cable service will be able to
apply for licenses for ITFS frequencies:

(a) A wireless cable applicant must
hold a conditional license, a license or a
lease, or must have filed an unopposed
application for at least four MDS
channels to be used in conjunction with
the facilities proposed on the ITFS
frequencies.

(b) A wireless cable applicant must
show that there are no unused MDS
channels available for application,
purchase or lease that could be used in
lieu of the ITFS frequencies applied for.

(c) A wireless cable entity may apply
for ITFS frequencies at the same time it
applies for the related MDS frequencies,
but if that MDS application is opposed
by a timely filed mutually exclusive
application or petition to deny, the
application for ITFS facilities will be
returned. (That entity can, of course,
reapply for ITFS facilities, if still
available, upon grant of its MDS
application(s).

(d) A wireless cable entity licensed on
ITFS channels will be subject to the
MDS one-year construction requirement,

31. These provisions will avoid the
preemption of new ITFS services by
wireless cable applications that are
unlikely to resull in a viable wireless
cable service. They also effect a
reasonable compromise between the
need for new wireless cable operators in
a community to apply for entire systems
at once and the need to avoid taking
ITFS channels out of circulation for
extended periods of time, during which
no benefit is provided to the public.
These safeguards will ensure that
wireless cable parties do not file for
ITFS channels simply to impede the
development of ITFS systems in the
area.

32. In order to provide potential
wireless cable operators and ITFS users
a degree of certainty with respect to
both financial exposure and scheduling/
use expectations, an ITFS entity's right
of access to a wireless cable system
licensed on ITFS frequencies is
delineated carefully as follows:

(a) An ITFS-eligible entity determined
to have right of access to wireless cable
licensed facilities will have access to up
to 40 hours per channel per week. The
ITFS entity has the unqualified right to
demand and designate 20 of those hours
as follows:

(1) 3 hours of the ITFS entity's choice
each day, Monday through Friday,

between 8 a.m. and 10 p.m., excluding
holidays and school vacations; and

(2) The remaining five hours any time
of the ITFS entity's choice between 8
a.m. and 10 p.m., Monday through
Saturday.

(b) Wien no cther vacant channels
are available to an ITFS access user, it
will have a right of access to the second
20 hours. No time-of-day or day-of-week
obligations will be imposed on either
party with respect to the second 20
hours of access time,

(c) The ITFS user must provide the
wireless cable licensee with its planned
schedule of use four months in advance.

{d) No minimum amount of
programming will be required of an ITFS
operator seeking access to one channel;
for access to a second channel, the ITFS
entity must use at least 20 hours per
week on the first channel from 8 a.m. to
10 p.m., Monday through Saturday; for
access to a third channel, the ITFS
entity must use at least 20 hours per
week on the first channel and on the
second channel during the hours
prescribed above, and so on. Access
will not be granted to a single entity for
more than four channels, unless it can
satisfy the waiver provisions related to
the four-channel limitation in the ITFS
rules (47 CFR 74.802(d)).

(e) When an ITFS entity is granted
access to an ITFS channel of a wireless
cable licensee, the wireless cable
licensee will be required to pay half of
the cost of five standard receive sites on
that channel.

(f) During the first three years that the
wireless cable operator is licensed, the
wireless cable entity may, as an
alternative to providing access to its
own facilities, pay the costs of an
application and facility construction for
such ITFS entity on other available ITFS
channels {including half of the cost of
five receive sites per channel). In the
event such an ITFS application is
contested, the ITFS entity may elect
access to the existing MDS facilities.
The Commission reiterates that only one
educational institution or entity per
wireless cable licensed channel will be
entitled to access from the wireless
cable entity.

(g) After a wireless cable entity
licensed to use ITFS channels has been
in operation for three years, it will not
be required to grant new or additional
access to such ITFS channels, or provide
any alternative facilities to any ITFS
entity seeking access to its facilities, if
there are suitable ITFS frequencies
available for the ITFS entity to build its
own system. If an ITFS operator
entering an access agreement with a
wireless cable entity plans to seek
additional hours of access after the

wireless cable entity has been in
operation for three years, it should so
indicate in the access agreement. Again,
only one educational institution or entity
per wireless cable licensed channel will
be entitled to access from the wireless
cable entity. If there are no other
available ITFS frequencies in the area,
even after the wireless cable entity has
been operating for three years, an ITFS
entity will be entitled to access to the
wireless cable entity's ITFS facilities,
under terms described above.

(h) The parties may mutually agree to
modify any requirements or obligations
imposed by these provisions (including
the time of day and minimum hours per
day requirements specified in (a)
above), except for the requirement that
an ITFS entity use at least 20 hours per
week on a channel of a wireless cable
licensee before requesting access to an
additional channel.

33, These provisions establish a
specific framework within which ITFS
access to wireless cable facilities
licensed on ITFS channels can be
implemented. They provide ample
opportunity and flexibility for ITFS use
of the ITFS frequencies, when no other
practical means of implementing ITFS
service are available. They also prevent
one or two ITFS entities from exhausting
all of the access rights on a limited
amount of educational programming by
requiring a 20-hour minimum before the
ITFS entity may request additional
channels. At the same time, they provide
potential wireless cable operators and
ITFS users a degree of certainty with
respect to both financial exposure and
scheduling/use expectations. They also
provide some flexibility to MDS
operators who wish to persuade ITFS
access users to modify their use to
better suit the wireless cable licensee's
needs. The Commission emphasizes that
parties are expected to act in good faith
and to maximize the use of the channels
in question to benefit all operators
involved. An ITFS access user can
demand access to more than 20 hours on
a channel only where there is absolutely
no capacity for it to expend its ITFS
service by use of other ITFS channels. In
addition, the wireless cable operator has
the flexibility to avoid disturbance of its
own operation altogether by building
separate facilities for the ITFS entity,
which the wireless cable entity may be
able to lease back, further enhancing its
own system. While these provisions
offer assistance to ITFS operators in
building ITFS facilities, either on the
MDS entity's ITFS channels or other
available ITFS channels, some serious
commitment from the ITFS entity is also
required to ensure that the ITFS entity
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legitimately intends to provide ITFS
service on the facilities. Moreover, the
three-year requirement provides the
MDS entity with some degree of
certainlty as to the extent to which they
could be responsible for providing
access or facilities when channels are
otherwise available for direct
application by ITFS entities.

34. When a wireless cable operator
seeks to be licensed on ITFS
frequencies, the Commission's
procedural rules will emphasize public
notice to local educational institutions
and entities, and will provide for the
absolute primacy of ITFS applications
vis-a-vis wireless cable applications
where the two may be mutually
exclusive. The Commission will not,
however, permit ITFS applicants to
preempt wireless cable applicants when
other ITFS frequencies are available for
their use:

(a) A wireless cable applicant for
ITFS channels will file sections I and V
of FCC Form 330, with a complete FCC
Form 494 appended. A cover letter will
clearly indicate that the application is
for a wireless cable entity to operate on
ITFS channels.

(b) An application for available ITFS
frequencies filed by a wireless cable
applicant will be subject to a same-day
cut-off period with respect to other
wireless cable applicants and a 60-day
cut-off period with respect to ITFS
applicants. All cut-off lists for ITFS
frequencies, regardless of the nature of
the applicant, will be published as ITFS
public notices.

(c) Wireless cable applicants for ITFS
frequencies will publish local public
notice as prescribed in new § 74.991 of
the Commission’s rules.

(d) If an ITFS application and a
wireless cable application for ITFS
facilities are mutually exclusive, the
ITFS application will be granted if the
applicant is qualified.

(e) An ITFS applicant may not file an
application mutually exclusive with a
wireless cable application if there are
order ITFS channels available for the
proposed ITFS facility. If another party
has applied for the channels in question,
those channels will be considered
unavailable.

35. If permitting wireless cable entities
to use ITFS channels is to be of any
practical use, potential wireless cable
ventures must have some degree of
certainty that applications, once filed,
can be granted and services, once
initiated, can continue. These provisions
provide that level of protection without
unduly restricting ITFS applicants.
Wireless cable applications will only be
filed where there are ample available
channels to begin with: such

applications would be unreasonably
discouraged if they could be readily
negated by competing ITFS applications.
Moreover, in those areas with multiple
available ITFS channels, the wireless
cable entity often could simply refile for
other available ITFS channels, an
unnecessarily wasteful procedure. In
those cases where an ITFS entity has no
other channels for which to apply,
however, the ITFS needs for the ITFS-
allocated frequencies will prevail over
the wireless cable needs. In addition,
the local public notice provision, a
minimally burdensome requirement, is
consistent with the Commission's
determination to provide local
educational entities and institutions an
opportunity to secure their rights. The
disparate cut-off periods are appropriate
to the respective classes of applicants,
according to the procedural rules for
each service. Once a wireless cable
applicant achieves cut-off status, it will
be treated as a primary service provider.

36. Finally, The Commission will
provide wireless cable licensees
operating on ITFS frequencies with an
MDS protected service area while
affording receive site protection to ITFS
access users of such facilities:

(a) The interference protection
provided wireless cable applicants and
licensees of ITFS facilities will be that
described in § 21.902(d) of the
Commission's rules.

(b) I'TFS users of wireless cable
channels licensed on ITFS frequencies
will be protected from interference at
individual receive sites.

37. The receive site based protection
afforded ITFS licensees would not be
appropriate for wireless cable entities
licensed on ITFS channels. A wireless
cable system uses omnidirectional
facilities to reach as many subscribers
as possible rather than point-to-point
facilities to reach specific receive sites.
Moreover, such facilities will be
collocated with and used in conjunction
with MDS-licensed facilities and other
ITFS facilities that will have identical
technical characteristics and serve the
same customers. Interference protection
equivalent to that afforded MDS
facilities is therefore essential. Different
protection standards for wireless cable
entities and ITFS entities on ITFS
frequencies should not be overly
troublesome, as similar interservice
coordination is already required for co-
channel and adjacent-channel
operations involving the D, E, F and G
channels. Of course, an MDS entity
afforded circular protection pursuant to
this provision must protect pre-existing
MDS and ITFS operators from
interference. Educational entities that
acquire access to ITFS frequencies

licensed to wireless cable entities will
be afforded the same protection as other
ITFS entities. This will protect an ITFS
entity that has distant receive sites
without detriment to the wireless cable
entity from which it receives access.

38. These provisions collectively
should ensure that there is little negative
impact on the future provision of ITFS
service resulting from the beneficial
utilization of ITFS frequencies by
wireless cable operators as a result of
this rulemaking. To the contrary, the
Commission expects that in many
instances, ITFS service will be initiated
where it would not have otherwise
developed. At the same time, these
provisions give wireless cable operators
a reasonable opportunity to use
available ITFS channels while retaining
the Commission’s oft-repeated
commitment to the development of ITFS.

Final Regulatory Flexibility Analysis
Statement

39. Pursuant to the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605, it is
certified that this decision will have a
significant impact on a substantial
number of small entities because it
organizes disparate technical,
procedural, and ownership rules
affecting wireless radio operations into
a cohesive, simplified set of regulations.
In relocating the H channels to MDS, the
Commission initiates a freeze on
acceptance of new OFS applications. H
channel licensees, while retaining their
licenses, will operate as MDS licensees.
This rulemaking proceeding has
endeavored to minimize the possible
negative consequences of the modified
or new wireless cable regulations on
ITFS entities. In some situations, the
Commission has rejected proposals that
would substantially benefit wireless
cable because of their potentially
negative impact on ITFS. The
Commission believes that the rule and
policy changes adopted in the Second
Report will not only protect the interests
of ITFS licensees, but will further
enhance ITFS service. At the same time,
the Commission is committed to
furthering competition in the
multichannel video distribution
marketplace by increasing system
capacity where spectrum is available
and its use can be coordinated with
ITFS use. The rule and policy changes
adopted in this proceeding should
optimize these pursuits while protecting
and enhancing current and future ITFS
service.

40. The Secretary shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
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Small Business Administration in
accordance with paragraph 603(a) of the
Regulatory Flexibility Act (Pub. L. No.
96-354, 94 Stat. 1164, 5 U.S.C. 601 ef seq.,
(1981)).

41. It is therefore ordered, That
pursuant to the authority contained in
section 4(i) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(r), parts
21, 74 and 94 of the Commission's rules,
47 CFR parts 21, 74, and 94 are amended
as set forth below.

42. 1t is further ordered, That the
amendments to 47 CFR parts 1, 2, 21, 74
and 94 adopted in this Second Report
and Order will be effective pending
approval by the Office of Management
and Budget.

43, It is further ordered, That Gen.
Docket No. 90-54 is terminated.

List of Subjects
47 CFR Part 1

Administrative practice and
procedure.
47 CFR Part 2

Radio, Television.
47 CFR Part 21

Communications common carriers,
Domestic public fixed radio services.
47 CFR Part 74

Television broadcasting,
experimental, auxiliary, and special
broadcast and other program
distributional services.

47 CFR Part 94

Radio, private operational-fixed
microwave service.
Federal Communications Commission.
Donna R. Searcy,
Secretary.

Amendatory Text

Parts 1, 2, 21, 74 and 94 of title 47 of
the Code of Federal Regulations are
amended to read as follows:

PART 1—[AMENDED]

44. The authority citation for part 1
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066, 1082,
as amended; 47 U.S.C. 154, 303; Implement, 5
U.S.C. 552, unless otherwise noted.

45. Section 1.824 is amended by
revising the heading and paragraphs (a)
and (b) to read as follows:

§ 1.824 Random selection procedures for
Multichannel Multipoint Distribution Service
and Multipoint Distribution Service H-
Channel stations.

(a) If there are mutually exclusive
applications for an initial conditional

license or license, the Commission may
use the random selection process to
select the conditional licensee or
licensee. Each such random selection
shall be conducted under the direction
of the Office of the Managing Director in
conjunction with the Office of the
Secretary. Following the random
selection, the Commission shall
announce the tentative selectee and
determine whether the applicant is
qualified to receive the conditional
license or license. If the Commission
determines that the tentative selectee is
qualified, it shall grant the application.
In the event that the tentative selectee's
application is denied, a second random
selection will be conducted. Petitions for
Reconsideration, Motions to Stay or
Applications for Review may be
submitted at the time the Commission
grants or denies the application of the
tentative selectee. The filing periods
specified in the rules shall apply for
such pleadings.

{b) Competing applications for
conditional licenses and licenses shall
be designated for random selection in
accordance with §§ 1.1621, 1.1622 (a),
(b), (c), (d), and (e), and 1.1623. No
preferences pursuant to § 1.1622 (b)(2) or
(b)(3) shall be granted to any MMDS or
MDS H-channel applicant whose
owners, when aggregated, have an
ownership interest of more than 50
percent in the media of mass
communication whose service areas, as
set forth at § 1.1622 (e)(1) through (e)(7),
wholly encompass or are encompassed
by the protected service area contour,
computed in accordance with §21.902(d)
of this chapter, for which the license or
conditional license is sought.

. . . * .

PART 2—[AMENDED]

46. The authority citation for part 2
continues to read as follows:

Authority: Secs. 4, 302, 303, 307, 48 Stat.
1066, 1082, as amended; 47 U.S.C. 154, 302,
303, 307, unless otherwise noted.

47. Section 2.106 is amended by
revising footnote NG47 to read as
follows:

§2.106 Table of frequency allocations.

- - .

NG47 In the band 2500-2690 MHz, channels
2500-2686 MHz, and the corresponding
response frequencies 2686.0625-2689.8125
MHz, may be assigned to stations in the
Instructional Television Fixed Service (part
74 of this chapter); channels in 2596-2680
MHz, and response frequencies 2686.5625—
2687.6875 MHz may be assigned to Multipoint
Distribution Service stations (part 21 of this
chapter); and frequencies in the 2686.875~
2687, 2687.875-2688, 2688.5-2688,75 and
2688.875-2689.75 MHz bands may be assigned

to stations in the Operational Fixed Service
(part 94 of this chapter). In Alaska, however,
frequencies within the band 2655-2690 MHz
are not available for assignment to terrestrial

stations.
PART 21—[AMENDED]

48. The authority citation for part 21
continues to read as follows:

Authority: Secs. 1, 2, 4, 201-205, 208, 215,
218, 303, 307, 313, 314, 403, 404, 410, 602; 48
Stat. 1064, 1066, 1070-1073, 1076, 1077, 1080,
1082, 1083, 1087, 1094, 1098, 1102, as amended;
47 U.S.C. 151, 154, 201-205, 208, 215, 218, 303.
313, 314, 403, 602; 47 U.S.C. 552.

49. Section 21.11 is amended by
revising paragraphs (a), (d) and (f) to
read as follows:

§ 21.11 Miscellaneous forms shared by all
domestic public radio services.

(a) Licensee qualifications. FCC Form
430 (“Licensee Qualification Report")
must be filed annually, no later than
March 31 for the end of the preceding
calendar year, by licensees for each
radio service authorized under this part,
if service was offered at any time during
the preceding year. Each annual filing
must include all changes of information
required by FCC Form 430 that occurred
during the preceding year. In those cases
in which there has been no change in
any of the required information, the
applicant or licensee, in lieu of
submitting a new form, may so notify
the Commission by letter. All Multipoint
Distribution Service non-common carrier
licensees must annually file FCC Form
430.

(d) Assignment of license. FCC Form
702 (“Application for Consent to
Assignment of Radio Station
Construction Authorization or License
for Stations in Services Other than
Broadcast™) must be submitted to assign
voluntarily (as by, for example, contract
or other agreement) or involuntarily (as
by, for example, death, bankruptcy, or
legal disability) the station
authorization. In the case of involuntary
assignment (or transfer of control) the
application must be filed within 10 days
of the event causing the assignment (or
transfer of control). FCC Form 702 must
also be used for non-substantial (pro
forma) assignments. In addition, FCC
Form 430 (“Licensee Qualification
Report”) must be submitted by the
proposed assignee unless such assignee
has a current and substantially accurate
report on file with the Commission.
Whenever a group of station licenses in
the same radio services are to be
assigned to a single assignee, a single
“blanket" application mav be filed to
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cover the entire group, if the application
identifies each station by call sign and
station location and if two copies are
provided for each station affected. The
assignment must be completed within 45
days from the date of authorization.
Upon consummation of an approved
assignment, the Commission must be
notified by letter of the date of
consummation within 10 days of its
oceurrence.

* - - - -

(f) Transfer of control of corporation
holding a conditional license or license.
FCC Form 704 ("Application for Consent
to Transfer of Control") must be
submitted in order to voluntarily or
involuntarily transfer control (de jure or
de facto) of a corporation holding any
conditional licenses or licenses. FCC
Form 704 must also be used for non-
substantial (pro forma) transfers of
control. In addition, FCC Form 430
(“Licensee Qualification Report"”) must
be submitted by the proposed transferee
unless said transferee has a current and
substantially accurate report on file with
the Commission. The transfer must be
completed within 45 days from the date
of authorization. Upon consummation of
an approved transfer, the Commission
must be notified by letter of the date of
consummation within 10 days of its
occurrence.

§21.23 [Amended]

50. Section 21.23 is amended by
adding “or Multipoint Distribution
Service H-channel™ after “MMDS" in
paragraphs (a) and (b).

§21.30 [Amended]

51. Section 21.30 is amended by
adding “or for Multipoint Distribution
Service H-channel stations" after
"Multichannel Multipoint Distribution
Service" in paragraph (a)(4).

52. Section 21.33 is amended by
revising paragraph (a) to read as
follows:

§ 21.33 Grants by random selection.

(a) If an application for a license in
the Multichannel Multipoint Distribution
Service (MMDS), or for Multipoint
Distribution Service H-Channel stations,
or in the Digital Electronic Message
Service (DEMS) is mutually exclusive
with another such application and
satisfies the requirements of § 21.31(b)
of this part, and if an MMDS or MDS H-
channel application satisfies § 21.914 of
this part, the applicants may be included
in the random selection process set forth
in part 1, §§ 1.821 through 1.825 of this
chapter. Renewal applications shall not
be included in a random selection
process.

- - . - -

53. Section 21.101 is amended by
revising footnote 6 to the table in
paragraph (a) to read as follows:

§21.101 Frequency tolerance.

(8] L

%Beginning November 1, 1991, equipment
authorized to be operated in the frequency
bands 2150-2162 MHz, 2596-2644 MHz, 2650~
2856 MHz, 2662-2668 MHz, and 2674-2680
MHz for use in the Multipoint Distribution
Service shall maintain a frequency tolerance
within +1 KHz of the assigned frequency.

54. Section 21.107 is amended by

revising footnote 1 to the table in
paragraph (b) to read as follows:

§ 21.107 Transmitter power.

- - bl - -

[b) LR N

! In the 2150-2162 MHz, 2596-2644 MHz,
2650-2656 MHz, 2662-2668 MHz, and 2674—
2680 MHz frequency bands, when used for
the Multipoint Distribution Service, EIRP up
to 2000 watts may be authorized pursuant to
Section 21.904 of this Part.

55. Section 21.307 is amended by
revising paragraphs (a), (b), (b)(4), (¢}(1),
(c)((a)(i), (e}(1)(E)B), (c}(2)(I)(A),
(e)(2)()(G). (e)i2)(ii)(A), (c)(2)(iii)(A),
(d)(2)(ii), (e)(1), (e)(1)(i). (e)(1)(ii),
(e)(1)(iii), (e)(1)(iv), (e)(2), (F)(1), and
(f)(2)(i) to read as follows:

§21.307 Equal empioyment opportunities.

(a) General policy. Equal
opportunities in employment must be
afforded by all common carrier and
Multipoint Distribution Service non-
common carrier licensees or conditional
licensees to all qualified persons, and no
personnel shall be discriminated against
in employment because of sex, race,
color, religion, or national origin.

{(b) Equal employment opportunity
program. Each licensee or conditional
licensee must establish, maintain, and
carry out, a positive continuing program
of specific practices designed to assure
equal opportunity in every aspect of
employment policy and practice. Under
the terms of its program, a licensee or
conditional licensee must:

»- - - - -

(4) Conduct a continuing campaign to
exclude every form of prejudice or
discrimination based upon sex, race,
color, religion, or national origin, from
the licensee's or conditional licensee's
personnel policies and practices and
working conditions.

* - - - -

(c) Additional information to be
furnished to the Commission. (1) Equal
Employment Programs to be filed by
common carrier and Multipoint
Distribution Service non-common carrier
licensees and conditional licensees:

(i) All licensees or conditional
licensees must file a statement of their
equal employment opportunity program
not later than December 17, 1970,
indicating specific practices to be
followed in order to assure equal
employment epportunity on the basis of
sex, race, color, religion, or national
origin in such aspects of employment
practices as regards recruitment,
selection, training, placement,
promotion, pay, working conditions.
demotion, layoff and termination.

. * - . *

(B) If a licensee or conditional
licensee has fewer than 16 full-time
employees, no such statement need be
filed.

(2) .

(i) To assure nondiscrimination in
recruiting. (A) Posting notices in the
licensee’s or conditional licensee's
offices informing applicants for
employment of their equal employment
rights and their right to notify the Equal
Employment Opportunity Commission,
the Federal Communications
Commission, or other appropriate
agency. Where a substantial number of
applicants are Spanish-surnamed
Americans such notice should be posted
in Spanish and English.

- 4 - - .

(G) Making known to the appropriate
recruitment sources in the employer's
immediate area that qualified minority
members are being sought for
consideration whenever the licensee or
conditional licensee hires.

(ii) To assure nondiscrimination in
selection and hiring. (A) Instructing
personally those on the staff of the
licensee or conditicnal licensee who
make hiring decisions that all applicants
for all jobs are to be considered without

discrimination.
- * - * *

(iii) To assure nondiscriminatory
placement and promotions. (A)
Instructing personally those of the
licensee's or conditional licensee's staff
who make decisions on placement and
promotion that minority employees and
females are to be considered without
discrimination, and that job areas in
which there is little or no minority or
female representation should be
reviewed to determine whether this
results from discrimination.

- - - * .

(d) Report of complaints filed against
licensees and conditional licensees. (1)
All licensees or conditional licensees
must submit an annual report to the FCC
no later than May 31 of each year
indicating whether any complaints
regarding violations by the licensee or
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conditional licensee or equal
employment provisions of Federal,
State, Territorial, or local law have been
filed before anybody having competent
jurisdiction.

(ii) Any licensee or conditional
licensee who has filed such information
with the EEOC need not do so with the
Commission, if such previous filing is
indicated.

(e) Complaints of violations of equal
employment programs. (1) Complaints
alleging employment discrimination
against a common carrier or Multipoint
Distribution Service non-common carrier
licensee or conditional licensee will be
considered by the Commission in the
following manner:

(i) If a complaint raising an issue of
discrimination is received against a
licensee or conditional licensee who is
within the jurisdiction of the EEOC, it
will be submitted to that agency. The
Commission will maintain a liaison with
that agency which will keep the
Commission informed of the disposition
of complaints filed against any of the
common carrier or Multipoint
Distribution Service non-common carrier
licensees or conditional licensees.

(ii) Complaints alleging employment
discrimination against a common carrier
or Multipoint Distribution Service non-
common carrier licensee or conditional
licensee who does not fall under the
jurisdiction of the EEOC but is covered
by appropriate enforceable State law, to
which penalties apply, may be
submitted by the Commission to the
respective state agency.

(iii) Complaints alleging employment
discrimination against a common carrier
or Multipoint Distribution Service non-
common carrier licensee or conditional
licensee who does not fall under the
jurisdiction of the EEOC or an
appropriate state law, will be accorded
appropriate treatment by the FCC.

(iv) The Commission will consult with
the EEOC on all matters relating to the
evaluation and determination of
compliance with the common carrier
&nd Multipoint Distribution Service non-
common carrier licensees or conditional
licensees with the principles of equal
employment as set forth herein.

(2) Complaints indicating a general
pattern of disregard of equal
employment practices which are
received against a licensee or
conditional licensee who is required to
{ile an employment report to the
Commission under § 1.815(a) of this
chapter, will be investigated by the
Commission.

(f) Records available to the public—
(1) Commission records. A copy of every

annual employment report, equal
employment opportunity programs, and
reports on complaints regarding
violations of equal employment
provisions of federal, state, territorial, or
local law, and copies of all exhibits,
letters, and other documents filed as
part thereof, all amendments thereto, all
correspondence between the conditional
licensee or licensee and the Commission
pertaining to the reports after they have
been filed and all documents
incorporated therein by reference, are
open for public inspection at the offices
of the Commission.

(2) Records to be maintained locally
for public inspection by licensees or
conditional licensees—{i) Records to be
maintained. Each common carrier or
Multipoint Distribution Service non-
common carrier licensee or conditional
licensee required to file annual
employment reports, equal employment
opportunity programs, and annual
reports on complaints regarding
violations of equal employment
provisions of federal, state, territorial, or
local law must maintain, for public
inspection, in the same manner and in
the same locations as required for the
keeping and posting of tariffs as set
forth in § 61.72 of this chapter, a file
containing a copy of each such report
and copies of all exhibits, letters, and
other documents filed as part thereto, all
correspondence between the conditional
licensee or licensee and the Commission
pertaining to the reports after they have
been filed and all documents
incorporated therein by reference,

- - - - -

§21.8900 [Amended]

56. Section 21.900 is amended by
adding “or for a Multipoint Distribution
Service H-channel station" after
“Service" in the last sentence in the last
paragraph and by substituting “must"
for “shall”.

57. Section 21.901 is amended by
revising the first and last sentences of
paragraph (a), by revising paragraphs
(b)(4) and (b)(5), by adding paragraph
(b)(6), and by adding paragraph (f) to
read as follows:

§ 21.901 Frequencies.

(a) Frequencies in the bands 2150
2162 MHz, 2596-2644 MHz, 2650-2656
MHz, 2662-2668 MHz, and 2674-2680
MHz are available for assignment to
fixed stations in this service. * * * The
response channels E1, E2, F1, and F2
listed in § 74.939(d) of this chapter are
grandfathered for fixed stations in this
band and are shared with Instructional
Television Fixed Service Stations
licensed under part 74 of the
commission's rules; the existing

response channels E3, E4, F3, and F4
listed in § 74.939(d) of this chapter are
grandfathered and licensed under this
part 21.

(b) L

(4) At 25962602 MHz, 2608-2614 MHz.
2620-2626 MHz, and 2632-2638 MHz
(designated as channels E1, E2, E3, and
E4, respectively, with the four channels
to be designated the E-group channels),
and response channels E1 and E2 (1)
listed in § 74.939(d) of this chapter,! or

(5) At 2602-2608 MHz, 2614-2620 MHz,
2626-2632 MHz, and 2638-2644 MHz
(designated as channels F1, F2, F3, and
F4, respectively, with the four channels
to be designated the F-group channels),
and response channels F1 and F2 listed
in § 74.939(d) of this chapter,! or

(8) At 2650-2656 MHz, 2662-2668 MHz,
and 2674-2680 MHz (designated as
channels H1, H2 and H3, respectively,
with the three channels to be designated
the H-group channels).!

L] * - * L]

(f) MDS H-channel applications.
Frequencies in the bands 2650-2656
MHz, 2662-2668 MHz, or 2674-2680 MHz
must be assigned only in accordance
with the following conditions:

(1) All applications for H-channel
MDS stations at 2650-2656 MHz, 2662—
2668 MHz, or 2674-2680 MHz frequency
bands must be filed in each area by only
a single applicant, either directly or
indirectly. The stockholders holding
more than one percent of an entity's
stock, the partners, the owners, the
trustees, the beneficiaries, the officers,
the directors, or any other person or
entity holding a similar cognizable
interest in the applicant for, or
conditional licensee, or licensee of, a
station for the 2650-2656 MHz, 2662-
2668 MHz, or 2674-2680 MHz frequency
bands in any area, must not have, either
directly or indirectly, a similar
cognizable interest in the applicant for,
or conditional licensee, or licensee of, a
station for the same 2650-2656 MHz,
2662~2668 MHz, or 2674-2680 MHz
frequency band in the same area.

(2) All applicants for H-channel MDS
stations at frequencies in the bands
2650-2656 MHz, 2662-2668 MHz, or
2674-2680 MHz must specify either the
H1, H2, or H3 channel for which an
application is filed; however, the
Commission may on its own initiative
assign different channels in these
frequency bands if it is determined that
such action would serve the public
interest.

Notes:

! No response channels are provided for
channels E3, E4, F3, F4, H1, H2, and H3.

* - - - -
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§21.902 [Amended]

58. Section 21.902(f)(2) is amended by
replacing “*2596-2644 frequency band”
with “2596-2644 MHz, 2650-2656 MHz,
2662~2668 MHz, and 2674-2680 MHz
frequency bands".

59. Section 21.902(i){1) is revised to
read as follows:

§21.902 Frequency interference,

* . - - .

(i) el B¢

(1) For each application for stations in
the 2596-2644 MHz, 2650-2656 MHz,
2662-2668 MHz, and 2674-2680 MHz
frequency bands filed on or after
December 30, 1991, the applicant must
submit an analysis demonslrating that
operation of the applicant’'s transmitter
will not cause harmful interference to
any existing, cochannel and adjacent-
channel E-channel, F-channel, or G-
channel Instructional Television Fixed
Service (ITFS) station, licensed or with a
construction permit authorized, with a
transmitter site within 50 miles of the
coordinates of the Multichannel
Multipoint Distribution Service (MMDS)
or MDS H-channel station’s proposed
transmitter site.

. - - . .

§21.902 [Amended]

60. Section 21.902(i)(2) (i) and (ii) are
amended by adding after “MMDS”, “or
MDS H-channel".

61. Section 21.902(i)(6)(i) amended by
adding before “ITFS”, “cochannel or
adjacent channel”, and by adding after
“MMDS", “or MDS H-channel".

62. Section 21.902(i)(6)(iii) (A) through
(F) are amended by adding after
“MMDS", “or MDS H-channel™.

63. Section 21.902(i)(6)(iv) is amended
by adding after “MMDS", “or MDS H-
channel”.

§ 21.905 [Amended]

64. Section 21.905(c) is amended by
replacing the first reference to “2569-
2644" with “2596-2644 MHz, 2650-2656
MHz, 2662-2668 MHz, or 2674-2680
MHz" and by replacing the second
reference to “2569-2566" with “2596-
2544 MHz, 2650-2656 MHz, 2662-2668
MHz, and 2674-2880 MHz".

§21.908 [Amended]

65. Section 21.908(b) is amended by
replacing “2150-2162 MHz and 2596-
2644 MHz" with “2150-2162 MHz, 2596
2644 MHz, 2650-2856 MHz, 2662-2668
MHz, and 2674-2680 MHz".

66. Paragraph (c) is added to § 21.909
to read as follows:

§21.909 MDS response stations.

(c) The response channels associated
with channels E3, E4, F3, F4, H1, H2, and
H3 are allocated to the private
operational-fixed service (part 94 of this
chapter).

67. Section 21.912 is amended by
replacing “2596-2644" with "2596-2880"
in paragraphs (a) and (c), and by
removing in paragraph (c) the word
“proposed”, and by adding paragraphs
(d), (e), (f), and (g) to read as follows:

§21.912 Cable tclevision company
eligibility requiremen

(d)(1) A cable television company
shall be exempt from the provisions of
paragraphs (a) through (c) of this section
if the protected service area, as defined
at § 21.902(d) of this part, contains none
of the following:

Any incorporated place of 2,500 inhabitants
or more, or any part thereof;

Any unincorporated place of 2,500
inhabitants or more, or any part thereof; or

Any other territory, incorporated or
unincorporated, included in an urbanized
area.

(2) All population statistics and definitions
used in qualifying for this exemption shall be
the most recent available from the U.S.
Department of Commerce, Bureau of the
Census. In no event shall any stalistics
resulting from censuses prior to 1980 be used.
The Census Bureau has defined some
incorporated places of 2,500 inhabitants or
more as "extended cities." Such cities consist
of an urban part and a rural part.

(3) If the proposed protected service area
includes a rural part of an extended city, but
includes no other territory described in this
paragraph, an exemption shall apply. If there
is an MDS applicant, conditional licensee, or
licensee in the area for at least four MDS
channels, this rural exemption to § 21.912
does not apply.

(e) The provisions of paragraphs (a)
through (c) of this section will not apply to
one MDS or MMDS channel used to provide
locally-produced programming to cable
headends. Locally-produced programming is
programming produced in or near the cable
operator’s franchise area and not broadcast
on a television station available within that
franchise area. A cable operator will be
permitted one MDS channel in an MMDS
protected service area for this purpose, and
no more than one MDS channel in an MMDS
protected service area may be used by a
cable television company or its affiliate or
lessor pursuant to this paragraph. The
licensee for a cable operator providing local
programming pursuant to a lease must
include in a notice filed with the Common
Carrier Bureau a cover letter explicitly
identifying itself or its lessee as a local cable
operator and stating that the lease was
executed to facilitate the provision of local
programming. The first application or the first
lease notification in an area filed with the
Commission will be entitled to the
exemption. The limitations on one MDS
channel per party and per area include any
cable/MDS operations grandfathered

pursuant to paragraph (f) of this section or
cable/ITFS operations grandfathered
pursuant to § 74.931(e) of this chapter.! The
cable operator must demonstrate in its MDS/
MMDS application that the proposed local
programming will be provided within one
year from the date its application is granted.
Local programming service pursuant to a
lease must be provided within one year of the
date of the lease or one year of grant of the
licensee's application for the leased channel,
whichever is later. If an MDS license for
these purposes is granted and the
programming is subsequently discontinued,
the license will be automatically forfeited the
day after local programming service is
discontinued.

(f) Applications filed by cable television
companies, or affiliates, for MDS channels
prior to February 8, 1990, will not be subject
to the prohibitions of this section.
Applications filed on February 8, 1990, ar
thereafter will be returned. Lease
arrangements between cable and MDS
entities for which a lease or a firm agreement
was signed prior to February 8, 1990, will also
not be subject to the prohibitions of this
section. Leases between cable television
companies, or affiliates, and MDS/MMDS
station licensees, conditional licensees, or
applicants executed on February 8, 1990, or
thereafter, are invalid.

(g) Interested persons may file a petition lo
deny an application filed pursuant to
paragraph (d) or (e) of this section within 30
days after the Commission gives public
notice that the application or petition has
been filed. Petitions must be served upon the
applicant, and must contain a complete and
detailed showing, supported by affidavit, of
any facts or considerations relied upon. The
applicant may file an opposition to the
petition to deny within 30 days after the filing
of the petition, and must serve copies upon
all persons whao have filed petitions to deny.
The Commission, after consideration of the
pleadings, will determine whether the public
interest, convenience and necessity would be
served by the grant or denial of the
application, in whole or in part. The
Commission may specify other procedures,
such as oral argument, evidentiary hearing or
further written submission directed to
particular aspects, as it deems appropriate.

Notes: ! In these grandfathered situations,
we will consider granting waivers to permit
the use of a second MDS channel for the

"delivery of locally produced programming.

Because allocating a second channel to this
use would further reduce the channel
capacity available for wireless cable service.
we will require an applicant for the second
channel to demonstrate, at a minimum, that it
is ready and able to provide additional
locally produced programming to area cable
systems, and that no other practical means of
delivering the programming are available to
it. In considering requests for waiver, we will
also take into account the competitive
environment for the production and delivery
of locally produced programming in the
relevant markets.
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§21.914 [Amended]

68. Section 21.914 is amended by
replacing “'2150-2162 MHz or 2596-2644
MHz" with “2150-2162 MHz, 2596-2644
MHz, 2650-2656 MHz, 2662-2668 MHz,
or 2674-2680 MHz".

PART 74—[AMENDED]

69. The authority citation for part 74
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1068, as
amended, 1082, as amended; 47 U.S.C. 154,
303, unless otherwise noted. Interpret or
apply secs. 301, 303, 307, 48 Stal. 1081, 1082,
as amended, 1083, as.amended; 47 U.S.C. 301,
303, 307.

70. Section 74.902 is amended by
revising paragraph (h) and adding
paragraphs (i} and (j), to read as follows:

§74.902 Frequency assignments.
. - - - -

(h) On the E and F-channel
frequencies, a point-to-point ITFS
station may be involuntarily displaced
by an MDS applicant, conditional
licensee or licensee, provided that
suitable alternative spectrum is
available and that the MDS entity bears
the expenses of the migration,
Suitability of spectrum will be
determined on a case-by-base basis; at a
minimum, the alternative spectrum must
be licensable by ITFS operators on a
primary basis (although it need not be
specifically allocated to the ITFS
service), and must provide a signal that
is equivalent to the prior signal in
picture quality and reliability, unless the
ITFS licensee will accept an inferior
signal. Potential expansion of the ITFS
licensee may be considered in
determining whether alternative
available spectrum is suitable.

(i) If suitable alternative spectrum is
located pursuant to paragraph (h) of this
section, the initiating party must prepare
and file the appropriate application for
the new spectrum, and must
simultaneously serve a copy of the
application on the I'TFS licensee to be
moved. The initiating party will be
responsible for all costs connected with
the migration, including purchasing,
testing and installing new equipment,
labor costs, reconfiguration of existing
equipment, administrative costs, legal
and engineering expenses necessary to
prepare and file the migration
application, and other reasonable
documented costs. The initiating party
must secure a bond or establish an
escrow account to cover reasonable
incremental increase in ongoing
expenses that may fall upon the
migrated licensee. The bond or escrow
account should also account for the
possibility that the initiating party

subsequently becomes bankrupt. If it
becomes necessary for the Commission
to assess the sufficiency of a bond or
escrow amount, it will take into account
such factors as projected incremental
increase in electricity or maintenance
expenses, or relocation expenses, as
relevant in each case.

(i) The ITFS party to be moved will
have a 60-day period in which to oppose
the involuntary migration. The ITFS
party should state its opposition to the
migration with specificity, including
engineering and other challenges, and a
comparison of the present site and the
proposed new site. If involuntary
migration is granted, the new facilities
must be operational before the initiating
party will be permitted to begin its new
or modified operations. The migration
must not disrupt the ITFS licensee's
provision of service, and the ITFS
licensee has the right to inspect the
construction or installation work.

71. Section 74.931 is amended by
revising paragraph (a) and adding
paragraphs (h), (i) and (j) to read as
follows:

§74.931 Purpose and permissible service.

(a) Instructional television fixed
stations are intended primarily to
provide a formal educational and
cultural development in aural and visual
form, to students enrolled in accredited
public and private schaols, colleges and
universities, Authorized instructional
television fixed station channels must
be used to transmit formal educational
programming offered for credit to
enrolled students of accredited schools,
with limited exceptions as set forth in
§§ 74.990 through 74.992 of this part.

» - - - -

(h) Except as specified in paragraph
(i) of this section, no licensee of a
station in this service may lease
transmission time or capacity to any
cable television eompany either directly
or indirectly through an affiliate owned,
operated, controlled by, or under
commeon control with the cable
television company, if the ITFS main
transmitter station is within 20 miles of
the cable television company’s franchise
area or service area.

(i) The provisions of paragraph (h) of
this section will not apply to ITFS
excess capacity leased directly or
indirectly to cable operators or affiliates
to provide locally-produced
programming to cable headends.
Locally-produced programming is
programming produced in or near the
cable operator's franchise area and not
broadcast on a television station
available within that franchise area. A
cable operator or affiliate will be

permitted to lease ITFS excess capacity
equivalent to one MDS channel within
20 miles of the cable television franchise
area or service area for this purpose,
and within 20 miles of the cable
television franchise area or service area,
no more FTFS excess capacity than the
equivalent of one MDS channel may be
used by a cable television company or
affiliate pursuant to this paragraph. The
licensee for a cable operator providing
local programming pursuant to a lease
must include in a notice filed with the
Mass Media Bureau a cover letter
explicitly identifying its lessee as a local
cable operator or affiliate and stating
that the lease was executed to facilitale
the provision of local programming. The
first lease notification fer an MDS or
ITFS channel in an area filed with the
Commission will be entitled to the
exemption. The limitations on the
equivalent of one MDS channel per
party and per area include any cable/
ITFS operations grandfathered pursuant
to paragraph (j} of this section or any
cable/MDS operations grandfathered
pursuant to § 21.912(f) of this chapter.
Local programming service pursuant to a
lease must be provided within one year
of the date of the lease or one year of
grant of the licensee’s application for the
leased channel(s), whichever is later.

(i) Lease arrangements between cable
and ITFS entities for which a lease or a
firm agreement was signed prior to
February 8, 1990, will not be subject to
the prohibitions of paragraph (h) of this
section. Leases between cable television
entities and ITFS entities executed on
February 8, 1990, or thereafter, are
invalid.

72. Section 74.932 is amended by
revising paragraph (a) introductory text
and paragraph (b] to read as follows:

§74.932 Eligibility and licensing
requirements.

(a) With certain limited exceptions set
forth in §§ 74990 through 74.992 of this
part, a license for an instructional
television fixed station will be issued
only to an accredited institution or to a
governmental organization engaged in
the formal education of enrolled
students or to a nonprofit organization
whose purposes are educational and
include providing educational and
instructional television material to such
accredited institutions and
governmental organizations, and which
is otherwise qualified under the
statutory provisions of the
Communications Act of 1934, as
amended.

- - - - -

(b} No numerical limit is placed on the

number of stations which may be
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licensed to a single licensee. However,
individual licensees will be governed by
the limitations of §§ 74.902 and 74.990(d)
of this part as to the number of channels
which may be used. A single license
may be issued for more than one
transmitter if they are to be located at a
common site and operated by the same
licensee. Applicants aré expected to
accomplish the proposed operation by
the use of the smallest number of
channels required to provide the needed
service.

- - * . *

73. Section 74.986 is added to read as
follows:

§74.986 Involuntary ITFS station
modifications.

(a) Parties specified in paragraph (b)
of this section may, subject to
Commission approval, involuntary
modify the facilities of an existing ITFS
licensee in the following situations:

(1) If the initiating party is prevented
from invoking the 0 dB interference
protection standard (see § 21.902(f)(2) of
this chapter and § 74.903(a)(2) of this
part) for projecting its impact on an
existing ITFS licensee because of that
licensee's pre-May 26, 1983, facilities,
the applicant, permittee or licensee may
modify the facilities of the pre-existing
ITFS station with equipment adequate to
perform at that level of interference;

(2) If the initiating party is prevented
from operating at a higher transmitter
output power or EIRP because such
power level will cause harmful
interference to an ITFS station and
modifying the ITFS station will avoid
such harmful interference;

(3) If the initiating party is prevented
from installing a signal booster because
such installation will cause harmful
interference to an ITFS station and
modifying the ITFS station will avoid
harmful interference;

(4) If an ITFS licensee uses equipment
incapable of meeting the aural power
standard specified in § 74.935(d) and
that equipment becomes a source of
harmful adjacent-channel interference,
and other equipment would avoid such
harmful intereference.

(5) If an ITFS licensee uses equipment
incapable of meeting the transmitter
tolerance standard specified in § 74.961
of this part and that equipment becomes
a source of harmful co-channel
interference, and other equipment would
avoid the harmful interference;

(6) If an ITFS licensee uses equipment
incapable of meeting the out-of-band
emissions standard specified in § 74.936
of this part and that equipment becomes
a source of harmful adjacent-channel
interference, and other equipment would
avoid the harmful interference; and

(7) If harmful adjacent-channel
interference may be avoided by
colocation of an ITFS facility with its
own facilities.

(b) Involuntary modification may be
sought by an MDS, MMDS or ITFS
licensee, conditional licensee, permittee
or applicant. Opposed applicants do not
have authority to seek involuntary
colocation. An opposed application is
one that faces a competing
application(s) or petition(s) to deny.
Applicants will be required to confirm
their unopposed status after the period
for competing applications and petitions
to deny has passed. If an initiating
application is opposed, the companion
ITFS modification application will be
returned. It may be refiled when the
initial application is again unopposed.

(c) The application for involuntary
modification must be prepared, signed
and filed by the initiating party. The
applicant must submit FCC Form 330 but
need not fill out section II (Legal
Qualifications), and the application
must include a cover letter clearly
indicating that the modification is
involuntary and identifying the parties
involved. A copy of the application must
be served on the affected ITFS party on
or before the day of filing. The ITFS
party to be modified will have a 60-day
period in which to oppose the
modification application; the opposition
should state objections to the
medification with specificity, including
engineering and other challenges. If the
modification includes colocation, the
opponent should address the desirability
of the present site compared to the
proposed new site.

(d) The party initiating the
modification will be responsible for all
costs connected with the modification,
including purchasing, testing and
installing new equipment, labor costs,
reconfiguration of existing equipment,
administrative costs, legal and
engineering expenses necessary to
prepare and file the modification
application, and other reasonable
documented costs. The initiating party
must secure a bond or establish an
escrow account to cover reasonable
incremental increase in ongoing
expenses that will fall upon the modified
ITFS entity and to cover expenses that
would inure to the modified ITFS entity
in the event the initiating party becomes
bankrupt. In establishing a bond or
escrow amount, such factors as
projected electricity or maintenance
expenses, or relocation expenses must
be taken into account, as relevant in
each case.

(e) The involuntarily modified
facilities must be operational before the
initiating party will be permitted to

begin its new or modified operations.
The modification must not disrupt the
ITFS licensee’s provision of service, and
the ITFS licensee has the right to inspect
the construction or installation work.

74. Section 74.990 is added to read as
follows:

§ 74.990 Use of available instructional
television fixed service frequencies by
wireless cable entities.

(a) Notwithstanding the provisions
§8§ 74.931 and 74.932 of this part, a
wireless cable entity may be licensed on
instructional television fixed service
frequencies in areas where at least eight
other instructional television fixed
service channels remain available in the
community for future ITFS use.
Channels will be considered available
for future ITFS use if there are no co-
channel operators or applicants within
50 miles of the transmitter site of the
proposed wireless cable operation, and
if the transmitter site remains available
for use at reasonable terms by new ITFS
applicants on those channels within
three years of commencing operation.

{b) No more than eight instructional
television fixed service channels per
community may be licensed to wireless
cable entities.

(c) To be licensed on instructional
television fixed service channels, a
wireless cable applicant must hold a
conditional license, license or a lease, or
must have filed an unopposed
application for at least four MDS
channels to be used in conjunction with
the facilities proposed on the ITFS
frequencies. An unopposed application
is one that faces no competing
application(s) or petition(s) to deny.
Applicants will be required to confirm
their unopposed status after the period
for filing competing applications and
petitions to deny has passed. If an MDS
or MMDS application is opposed, the
companion ITFS application will be
returned.

(d) To be licensed on instructional
television fixed service channels, a
wireless cable applicant must show that
there are no multipoint distribution
service or multichannel multipoint
distribution service channels available
for application, purchase or lease that
could be used in lieu of the instructional
television fixed service frequencies
applied for. A wireless cable entity may
apply for instructional television fixed
service frequencies at the same time it
applies for the related MDS or MMDS
frequencies, but if that MDS or MMDS
application is opposed by a timely filed
mutually exclusive application or
petition to deny, the application for ITFS
facilities will be returned.
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(e) If an instructional television fixed
service applicationr and a wireless cable
application for available instructional
television fixed service facilities are
mutually exclusive, as defined at
§ 21.31(a) of this chapter, the
instructional television fixed service
application will be granted if the
applicant is gualified. An instructional
television fixed service applicant may
not file an application mutually
exclusive with a wireless cable
application if there are other
instructional television fixed service
channels available for the proposed
instructional television fixed service
facility.

(f) The interference protection
provided wireless cable applicants and
licensees of instructional television
fixed service facilities will be that
described in § 21.902 of this chapter.

75. Section 74.991 is added to read as
follows:

§74.991 Wireless cable application
procedures.

(a) A wireless cable applicant for
available instructional television fixed
service channels must file sections I and
V of FCC Form 330, with a complete
FCC Form 494 appended. A wireless
cable applicant must include with its
application a cover letter clearly
indicating that the application is for a
wireless cable entity to operate on ITFS
channels. A wireless cable application
for available instructional television
fixed service channels will be subject to
§ 21.914 of this chapter with respect to
other wireless cable applicants and a
60-day cut-off period with respect to
instructional television fixed service
applicants. All cut-off lists for ITFS
frequencies, regardless of the nature of
the applicant, will be published as ITFS
public notices.

(b) Within 30 days of filing its
application, a wireless cable applicant
for available instructional television
fixed service channels must give local
public notice of the filing of its
application in a newspaper. The local
public notice must be made in a daily
newspaper of general circulation
published in the community in which the
proposed station will be located at least
twice a week for two consecutive weeks
in a three week period. If there is no
such daily newspaper, notice must be
made in a weekly newspaper of general
circulation published in the community
once a week for three consecutive
weeks in a four week period. If there is
no daily or weekly newspaper published
in the community, notice must be made
in the daily newspaper, wherever
published, that has the greatest general
circulation in the community twice a

week for two consecutive weeks within
a three week period.

(c) The public notice required by
paragraph (b) of this section shall
contain, where applicable, the following
information:

(1) The name of the applicant if the
applicant is an individual, the names of
all partners if the applicant is a
partnership, or the names of all officers
and directors and of those persons
holding 10 percent or more of the capital
stock or other ownership interest if the
applicant is a corporation or an
unincorporated association;

(2) The purpose for which the
application will be filed (i.e., for a
construction permit for a wireless cable
system);

(3) A statement that the channels
applied for are ITFS channels normally
reserved for educational use, and a list
of the specific frequencies or channels
on which the proposed station will
operate;

(4) The date the application was
tendered for filing with the FCC;

(5) The facilities sought, including
type and class of station, power,
location of studios, transmitter site and
antenna height; and

(6} A statement that a copy of the
application and related material are on
file for public inspection at a stated
address in the community in which the
station is located or is praposed to be
located.

76. Section 74.992 is added to read as
follows:

§74.992 Access to channels licensed to
wireless cable entities.

(a) An educational institution or entity
that would be eligible for ITFS channels
that are licensed to a wireless cable
entity may be entitled to access to those
channels. Requests for access may be
made by application to the Commission

- on FCC Form 330 with a copy

simultaneously served on the wireless
cable licensee. An applicant for access
must fill cut sections L II, Il and IV of
the ITFS application Form 330. Section I,
question 1 should be answered by
spelling out, "“For access to existing
facilities.”" Section I, question 2b should
include the name of the wireless cable
licensee or applicant. A cover letter -
must clearly indicate that the
application is for ITFS aceess to a
wireless cable entity's facilities on ITFS
channels.

(b) An ITFS entity determined by the
Commission to have right of access to
wireless cable licensed facilities may
have access to a maximum of 40 hours
per channel per week. The ITFS entity
has the right to designate 20 of those
hours as follows:

(1) 3 hours of the I'TFS entity’s choice
each day, Monday through Friday,
between 8 a.m. and 10 p.m., excluding
weekends, holidays and school
vacations; and

(2) The remaining five hours any time
of the ITFS entity's choice between 8
a.m. and 10 p.m., Monday through
Saturday.

(¢) No time-of-day and day-of-week
obligations will be impesed on either
party with respect to the other 20 hours
of access time.

(d} The ITFS user must provide the
wireless cable licensee with its planned
scheduled of use four months in
advance. No minimum amount of
programming will be required of an ITFS
operator seeking access to one channel;
for access to a second channel, the ITFS
user must use at least 20 hours per week
on the first channel from 8 a.m. to 10
p.m., Monday through Saturday; for
access to a third channel, the ITES
entity must use at least 20 hours per
week on the first channel and on the
second channel during the hours
prescribed above, and so en. Only one
educational institution or entity per
wireless cable licensed channel will be
entitled to access from the wireless
cable entity. Access will not be granted
to a single entity for mare than four
channels, unless it can satisfy the
waiver provisions of § 74.902(d) of this
part.

(e) When an ITFS entity is granted
access to an ITFS channel of a wireless
cable licensee; the wireless cable
licensee will be required to pay half of
the cost of five standard receive sites on
that channel. The wireless cable entity
may, at its option, pay the costs of an
application and facility construction for
such ITFS entity on other available ITFS
channels, including half of the cost of
five receive sites per channel.

(f) An instructional television fixed
service entity granted access to
instructional television fixed service
channels licensed to a wireless cable
entity will have the interference
protection afferded ITFS licensees (see
§ 74.903 of this part).

(g) After three years of operation, a
wireless cable entity licensed to use
ITFS channels will not be required to
grant new or additional access to such
ITFS channels, or provide any
alternative facilities to any ITFS entity
seeking access to its facilities, if there
are suitable ITFS frequencies available
for the ITFS entity to build its own
system.

(h) The parties may mutually agree to
modify any requirements or obligations
impaosed by these provisions, except for
the requirement that an educational
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entity use at least 20 hours per week on
a channel of a wireless cable licensee
before requesting access to an
additional channel.

PART 94—[AMENDED]

77. The authority citation for part 84
continues to read as follows:
Authority: Secs. 4, 303, 48 Stat., as

amended, 10686, 1082; 47 U.S.C. 154, 303,
unless otherwise noted.

78. The table in § 94.61 is amended by
removing the entry 2500 to 2690" and
adding the entry 2650 to 2690,"
removing note 22, and revising note 5, to
read as follows:

§94.61 Applicability.
(b) * %
Frequency Band (MHz)
2650 to 2690 .

®Frequencies in this band are shared with
earth stations in the Fixed Satellite Service
(part 25 of this chapter), space stations in the
Broadcasting Satellite Service (part 25 of this
chapter), and with stations in the
Instructional Television Fixed Service (ITFS)
(part 74 of this chapter). No new licenses will
be issued in the bands 2650-2656, 2662-2668
or 2674-2680 MHz. Existing stations in the
2650-2656 MHz, 2662-2668 MHz and 2674-
2680 MHz frequency bands will be
grandfathered and licensed under part 21 of
this chapter.

- * * - -

79. Paragraph (a) of § 94.63 is revised
to read as follows:

§ 94.63 Interference protection criteria for
operational fixed stations.

(a) Before filing an application for
new or modified facilities under this
part, the applicant must perform a
frequency engineering analysis to assure
that the proposed facilities will not
cause interference to existing or
previously applied-for stations in this
service of a magnitude greater than that
specified in the criteria set forth in
paragraph (b) of this section, unless
otherwise agreed to in accordance with
§ 94.15(b). As an exception to the above
requirement, when the proposed
facilities are to be operated in the bands
932-935 MHz, 941-944 MHz, 10,550—
10,680 MHz, 17,700-19,700 MHz, 21,200~
21,800 MHz, 22,400-23,000 MHz, or
38,600-40,000 MHz, applicants must
follow the prior coordination procedure
specified in § 21.100(d) of this chapter.
In addition, when the proposed facilities
are to be operated in the bands 12,500~
12,700 MHz, applications must also
follow the procedures in § 21,706(c) and
(d) of this chapter and the technical

standards and requirements of part 25 of
this chapter as regards licensees in the
Communication-Satellite Service. See
also § 94.77.

. * . * *

80. Section 94.65 is amended by
revising paragraph (f) to read as follows:

§94.65 Frequencles.

L * * * *

(f) 2500-2690 MHz: Operational-fixed
stations may be authorized on the
following frequencies:

Frequencies (MHz)

2686.9375
2687.9375
2688.5625
2688.6875
2688.9375
2689.5625
2689.6875

Operational-Fixed stations authorized
in this band as of July 18, 1971, which do
not comply with the provisions of this
part may continue to operate on the
frequencies assigned on a coequal basis
with other stations operating in
accordance with the Table of Frequency
allocations. Requests for subsequent
license renewals or modifications for
such stations will be considered.
However, expansion of systems
comprised of such stations will not be
permitted, except pursuant to the
provisions of this part. No new licenses
will be issued under this part until
specific operating parameters are
established for this band.

§94.67 [Amended]

81. The table in § 94.67 is amended by
removing the entry *'2,500 to 2,690,"
removing note 2, and redesignating
notes 3, 4, 5, 6, 7, 8 and 9 as notes 2, 3, 4,
5,6, 7 and 8.

§94.71 [Amended]

82. The table in § 94.71 is amended by
removing the entries “'2650-2680 MHz"
and “'2686.9375-2688.9375," removing
note 3 and redesignating notes 4, 5, 6
and 7 as notes 3, 4, 5 and 8.

83. The table in § 94.73 is amended by
removing the entries 2500 to 2686" and
*2686 to 2690" and revising note 4 to
read as follows:

§94.73 Power limitations.

*Except in the bands 12,500-12,700 MHz,
the maximum allowable EIRP is specified in
§ 94.77.

84. The table in § 94.75 is amended by
removing the entry *“1850 to 2690" and

adding the entry “'1850 to 2500," and by
revising note 2 to read as follows:

§94.75 Antenna limitations.

* - - . .

2Except for 2,150-2,160 MHz, where the
maximum beamwidth is 360 degrees.

- - » * -

85. The table in § 94.92 is amended by
removing the entries “2550-2656," 2662
2668, *2674-2680," “2686.9375,"
*2687.9375" and “'2688.9375," removing
notes 6 and 9, and redesignating notes 7
and 8 asnotes 6 and 7.

§94.95 [Removed]

86. Section 94.95 is removed and
reserved.

Appendix—H-Channel Transition

1. Forms. Because converted H-channel
stations will be subject to the MDS rules, it
will not be necessary to promulgate new
forms as suggested by some commenters. See
47 CFR 21.3, 21.5, 21.8, 21.7, 21.11 and 21.13.

2. Part 21 Applicability. As of January 2,
1992, the part 21 rules will apply to all H-
channel applications and authorizations.
Prior to January 2, 1992, any applicants or
licensees for H-channel stations who wish to
be considered under part 21 rules must
submit a waiver request to the Domestic
Radio Branch, Common Carrier Bureau, FCC,
room 6310, 1919 M Street, NW, Washington,
DC 20554. See 47 CFR 21.19; see also
Multipoint Distribution Service, 29 Rad. Reg.
2d 382 (1974). After January 1, 1992, a
licensed H-channel station that has met its
construction completion requirement may
continue to operate according to the terms of
its authorization, but must operate under part
21 regulation.

3. Part 94 Applicability. Unless a waiver is
granted pursuant to paragraph 2 herein, the
part 94 rules will apply to all H-channel
applications and authorizations until January
2, 1992. Any applicant or licensee of an H-
channel station who wishes the part 94 rules
to apply, in lieu of the part 21 rules, after
January 1, 1992, must submit, on or before
January 2, 1892, a waiver request to the
Microwave Branch, Private Radio Bureau,
FCC, Gettysburg, PA 17326. See paragraph 8
herein for a discussion of non-common
carrier status. Any request for waiver must
be properly filed, and accompanied by the
appropriate fee, and be properly signed by
the licensee or applicant. Attorneys may not
sign waiver requests on behalf of a client,
except as permitted by 47 CFR 94.29.

4. Processing of Pending Initial
Applications. Initial H-channel applications
for a new station filed prior to September 27,
1991, for which final action has not been
taken, will continue to be processed pursuant
to part 94 rules. A freeze is in effect for filing
applications between September 26, 1991 and
January 2, 1992. On January 2, 1992, initial
applications for a new H-channel station may
be filed on FCC Form 494 pursuant to part 21
rules. See 47 CFR 21.4, 21.5(b), and 21.900; see
also 47 CFR 1.743. If a license for a H-channel
station has been issued prior to January 2,
1992, with a construction completion deadline
date on January 2, 1992, or thereafter, there
must be compliance with appropriate Part 21
rules, including the requirement to file a
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timely certification of completion of
construction on FCC Form 494A, together
with the appropriate filing fee. See also Part
21 Revision, 2 FCC Rcd 5713 (1987); Part 21
Rules, 60 FCC 2d 549 (1976); Domestic Public
Radio Services, 55 FCC 2d 744 (1975).

5. Processing of Modification Applications.
Pending modification applications for H-
channel stations, for which final action has
not been taken, will continue to be processed
pursuant to part 94 rules. Any applicant who
wishes its modification application of an H-
channel station to be considered under
§ 21.41 or § 21.42 must resubmit the
modification application, with appropriate
showings, as a new modification application
on January 2, 1992, or thereafter. On January
2, 1992, or thereafter, modification
applications for an H-channel station must be
filed on FCC Form 494 and filed pursuant to
part 21 rules.

6. Amendments. An application, initial or
modification, pending in the Private Radio
Bureau may be amended in accordance with
applicable part 94 rules. Applicants are
advised, however, that a major amendment
(see 47 CFR 94.45) makes an application
untimely filed with respect to the September
28, 1991 freeze, and will result in dismissal of
the application. This includes any change in
the station location.

7. Requests for Extension. Requests for
extension of time to construct an H-channel
station filed prior to January 2, 1992, must be
submitted to the Private Radio Bureau and
will be considered pursuant to the part 94
rules. Applications for extension of time to
construct an H-channel station filed on
January 2, 1992, or thereafter, must be
submitted to the Common Carrier Bureau, on
FCC Form 701, with the appropriate filing fee,
pursuant to the part 21 rules. See 47 CFR
1.105, 21,11(b) & 21.40; see also Part 21
Revision, 2 FCC Red 5713, 5717-18, 5721-22
(1887); Notice of Proposed Rulemaking, 7d.,
104 FCC 2d 116, 120, 122-26 (1988).

8. Renewals. In 1983, a ten-year term was
adopted for part 21 licenses. Therefore, all
MDS/MMDS licenses expired May 1, 1991.
The next expiration date for all MDS/MMDS
licenses is May 1, 2001, H-channel station
licenses do not have a similar common
expiration date. For any H-channel station
license, with a license term expiring after
September 26, 1991 and before January 2,
1992, its renewal application must be
submitted as prescribed by the part 94 rules.
After January 1, 1992, the licensee of a
licensed H-channel station that has met its
construction requirement must file a renewal
application, on FCC Form 405, 30 to 60 days
prior to the expiration date stipulated on the
license pursuant to 47 CFR 21.44 and 21.45.
See 47 CFR 1.62. Any H-channel renewal
application granted after January 2, 1992, will
be given a license expiration date of May 1,
2001. Eventually, all H-channel licenses will
expire on the same day as MDS/MMDS
station licenses expire.

9. ITFS Protection. Although an H-channel
station will become a single-channel, not a
multichannel, MDS station, each applicant
who files an application for an H-channel
station on January 2, 1992, or thereafter, must
comply with the requirements of 47 CFR
21.902fi).

10. Status Election. MDS/MMDS
applicants, conditional licensees, and
licensees may elect either common carrier or
non-common carrier status. MDS Status
Election Order, 2 FCC Red 4251 (1987). As of
January 2, 1992, current H-channel applicants
and licensees are deemed non-common
carriers. Non-common carrier status should
assure licensees that service as currently
provided by an OFS licensee may continue.
Therefore, most H-channel licensees will be
assured that a request for continued
application of part 94 rules is unnecessary.
See paragraph 3 herein. Pursuant to 47 CFR
21.23 and 21.40, H-channel applicants and
licensees may elect common carrier status. If
there is a subsequent election of non-common
carrier status, § 21.910 is applicable. We note
that item 17(d) of FCC Form 494 asks an MDS
applicant if it elects common carrier or non-
common carrier status.

11. Filing Fees. Each H-channel application
or form filed on January 2, 1992, or thereafter,
must be submitted in the manner and with
the filing fee stipulated at 47 CFR 1.1105.

12. Mutually-Exclusive Applications. For
H-channel applications filed on January 2,
1992, or thereafter, mutual-exclusivity
determinations will be made pursuant to 47
CFR 21.31 and 21.914.

13. Annual Reports. Section 21.911 with
regard to annual reports will apply to H-
channel stations as of January 2, 1992.
However, H-channel stations are not required
to file annual reports until March 1, 1993, for
the calendar year 1992.

14. H-channel Lotteries. Lotteries held for
H-channel applications filed January 2, 1992,
or thereafter, will comply with the provisions
of 47 CFR 1.824, 1.1621-1.1623, and 21.33(a).

15. Summary. Applying the discussion in
this appendix, we provide the following two
examples of possible scenarios for H-channel
stations after the January 2, 1992 transition to
the Multipoint Distribution Service.

Example One: A part 94 licensee who has
completed H-channel station construction, or
is scheduled to complete construction, or
should have completed station construction
before January 2, 1992, must file a waiver
request if the licensee wants continued
applicability of the part 94 rules, on or before
January 2, 1992, or the part 21 rules will
apply. If the waiver request is not granted,
the next required filing would be a renewal
application, unless a modification application
or an extension application is filed.

Example Two: A part 94 licensee who has
not completed station construction before
January 2, 1992, if the construction
completion date specified on the H-channel
authorization is January 2, 1992, or thereafter,
must file in a timely manner, either: (a)
Pursuant to part 94 rules, a waiver request for
continued applicability of the part 94 rules, if
the licensee wants continued applicability of
the part 94 rules; or (b) pursuant to part 21
rules, an extension application, with the
appropriate filing fee: or (c) pursuant to part
21 rules, a certification of completion of
construction, with the appropriate filing fee.

[FR Doc. 91-26668 Filed 11-13-91; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Parts 15 and 68
[Gen. Docket No. 89-605; FCC 91-308]

Cordiess Telephones
AGENCY: Federal Communications
Commission (FCC).

ACTION: Final rule; petition for
reconsideration.

SUMMARY: The Commission is denying
the petition filed by Unisonic Products
Corporation requesting limited
reconsideration of the Report and Order
(R&O], 56 FR 3783, January 31, 1991, as it
relates to the transition provisions in the
R&O that require the importation of
cordless telephones without digital
security coding to cease by September
12, 1991. The Commission finds that the
six-month transition period specified in
the R&O is appropriate and necessary to
reduce the harm being caused by
cordless telephones without security
coding to the “911" Emergency Services
Telephone System and to the telephone
network in general.

EFFECTIVE DATE: September 27, 1991.

FOR FURTHER INFORMATION CONTACT:
George Harenberg, Technical Standards
Branch, Office of Engineering and
Technology, (202) 653-7314.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum, Opinion and Order
(MO&O) in Gen. Docket No. 89-605, FCC
89-605, adopted on September 27, 1991
and released on October 28, 1991.

The full text of this MO&O is
available for inspection and copying
during normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, Downtown Copy
Center, (202) 452-1422, 1114 21st Street
NW., Washington, DC 20036.

Summary of Notice

1. Security coding is a cordless
telephone feature for preventing
unauthorized access of the telephone
line, the dialing of calls in response to
signals other than those from the
matching handset, and unintentional
handset ringing. In the R&O in this
proceeding, the Commission found that
cordless telephones that do not
incorporate security coding are causing
interference to the public switched
telephone network and also are
adversely affecting the “911" Emergenuy
Services Telephone System.

2. In the R&O, the Commission noted
that the marketplace had already had
seven years to respond to the problems
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caused by cordless telephones without
security coding. However, it observed
that only half of the 10 million cordless
telephones sold each year have any type
of security coding features. The
Commission also determined that the
costs of security coding were minimal.
Thus, the Commission found it in the
public interest to establish mandatory
requirements for security coding for
cordless telephones. To provide a
transition period for development and/
or modification of cordless telephone
equipment to comply with the new
security coding requirements, the
Commission permitted the manufacture
and importation of cordless telephones
without security coding until September
12, 1991. The Commission observed that
the technology needed to comply with
the new rules was already available.

3. Unisonic Products Corporation
[Unisonic) requests that the Commission
interpret the transition provisions of
§ 47 CFR 15.37(e) as not being
applicable to cordless telephones for
which contracts were executed, or
orders placed and in process, before
March 11, 1991, the effective date of the
R&O. Unisonic indicates that it had
coentracted, prior 1o the January 25, 1991
release of the R&O, to purchase cordless
telephones without security ceding from
foreign manufacturers and to sell them
to retailers for the 1991 Christmas
season.

4. The Commission finds that
Unisonic's arguments in support of its
request to be unpersuasive. While the
Notice of Propesed Rule Making (Notice)
55 FR 879, January 10, 1990, in this
proceeding contemplated a one-year
implementation period, comments were
invited on whether this was an
appropriate length of time. Based on the
comments, the Commission determined
that a shorter implementation period
was warranted in light of the potential
for interference to the telephone
network and disruption of *911"
emergency services. Notwithstanding
the Notice, Uniscnic chose to enter into
long-term contracts to supply cordless
telephones without security coding.
Thus, Unisonic's contract situation
arises from risks it chose to accept. The
Commission does net find Unisonic's
business decisions to be an adequate
justificafion to delay implementation of
the security coding requirements.

5. In accordance with the abeve
discussion and pursuant te the authority
contained in sections 4(i), 301, 302, 303,
304 and 307 of the Communications Act
of 1934, as amended, # is ondered That
the Petition for Limited Reconsideration
of the Report and Order filed by

Unisonic Products Corporation is
denied.
List of Subjects
47 CFR Part 15

Radio, communications equipment.
47 CFR Part 68

Terminal equipment, Telephone,
Communicalions equipment.
Federal Communications Commission.
Donna R. Searcy,
Searelary.
{FR Doc. 81-27414 Fiied 11-13-91; 8:45 am]
BILLING CODE 5712-01-M

DEPARTMENT OF ENERGY
48 CFR Parts 950, 952, 970

Acquisifion Regulation; Nuclear
Hazards Indemnity Clauses

AGENCY: Department of Energy.
AcTion: Final rule.

SUMMARY: The Department of Energy
(DOE) today publishes a final rule
revising the Department of Energy
Acquisition Regulation (DEAR) to
implement the provisions of the Price-
Anderson Amendments Act of 1988 as
those amendments affect the nuclear
hazards indemnity clauses previously in
the DEAR. This final rule reflects
consideration of comments received in
response to the publication of a
propoesed rule on this subject that
appeared in the Federal Register on
August 17, 1990, at 55 FR 33730.

EFFECTWE DATE: This rule will take
effect on Janumary 1, 1992,

FOR FURTHER INFORMATION CONTACT:

Robert M. Webb, Procurement Policy
Division (PR-12), U.S. Department of
Energy, 1000 Independence Avenue,
SW., Washingtoen, DC 20585, (202}
586-8264 or FTS 896-8264.

Susan Kuznick, Office of the Assistant
General Counsel for Nuclear Affairs
(GC-31), U.S. Department of Energy,
1000 Independence Ave., SW.,
Washington, DC 20585, (202) 586-6975
or FTS 896-6975.

SUPPLEMENTARY INFORMATION:

1. Analysis-of Final Rule.

A. Background.
B. Discussion of Public Comments.

. Procedural Requirements.

A. Review Under Executive Order 12261.

B. Review Under Regulatory Flexibility
Act.

C. Review Under Paperwork Reduction
Act.

D. Review Under National Environmental
Policy Act.

E. Review Under Executive Order 12612.

I. Analysis of Final Rule
A. Background

The Price-Anderson Act (Act) was
enacted in 1957 as an amendment to the
Atomic Energy Act of 1954 to establish a
system of financial protection for
persons who may be liable for and
persons who may be injured by a
nuclear incident. In the case of the
former Atomic Energy Commission and
now the Department of Energy, the
system of financial protection took the
form of indemnification of its
contractors. Originally, the availability
of the indemnification with regard to
individual contracters was subject to
the discretion of the agency.

Congress enacted the Price-Anderson
Amendments Act of 1988 [PAAA) asa
reauthorization and alteration of the
system of financial protection.
Generally, after the enactment of the
PAAA, the indemnification applies
mandatorily to DOE contractors and any
other person who may be liable for
public liability from a nuclear incident
or precautionary evacuation arising out
of contractual activities. The PAAA,
otherwise, broadens and refines the
provisions of the Act.

In addition, the PAAA provides DOE
the authority to assess civil penalties on
its contractors, with certain named
exceptions that are indemnified under
the statute, and their subcontractors and
suppliers for violation of DOE nuclear
safety rules, regulations, or orders. The
PAAA also subjects officials of these
contractors, with no exceptions, to
criminal liability for specified violations
of the Atomic Enengy Act of 1854, as
amended, and DOE nuclear safety rules,
regulations, or-orders.

On August 17, 1990, DOE issued a
Notice of Proposed Rulemaking to
amend the Department of Energy
Acquisition Regulation (DEAR) to reflect
the changesin DOE's indemnification
framework necessitated by passage of
the PAAA. In particular, DOE proposed
to amend parts 950, 952, and 970 of title
48 of the Code of Federal Regulations
with regard to definitions, revisions to
the nuclear hazards indemnity
agreement (INHIA) clauses, including
deletion of the version dealing with
product liability, and requirements to
include such clauses in DOE's contracts
and subcontracts.

B. Discussion of Public Comments

Nine entities submitted comments in
response to the publication of the
proposed rule. Seven of the sets of
comments were submitted by, or on
behalf of, current DOE contractors. One
set was submitted by the American Bar
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Association, and the remaining set was
submitted by a DOE Field Office.

Several of the comments addressed
proposed paragraph (k) of the NHIA
clause that would require DOE
contractors to include a nuclear hazards
indemnity clause in any subcontract
which may involve the risk of public
liability. “Public liability” is defined in
the Act to include legal liability for a
nuclear incident or precautionary
evacuation. These comments argued the
inclusion is unnecessary since the
definition of "persons indemnified" in
the Atomic Energy Act includes DOE
contractors and their subcontractors
and suppliers regardless of whether
DOE has entered into indemnity
agreements with them. The comments
also indicated the requirement would
impose on contractors administrative
burdens and the obligation to make
judgments concerning which
subcontracts involved the risk of public
liability. The comments made several
suggestions, including the deletion of
this requirement, the retention or
modification of the current
“representation” clause at DEAR
950.7008(a) and 970.2870(f), and the
insertion of a short clause in all
subcontracts that an indemnity
agreement between DOE and the
subcontractor would be incorporated by
reference in all situations that involved
the risk of public liability.

DOE agrees with the comments that
an agreement between DOE and a
contractor or its subcontractor or
supplier is not a condition precedent to
indemnification under Price-Anderson.
The PAAA, however, quite clearly
charges DOE to enter into
indemnification agreements "with any
person who may conduct activities
under a contract with the Department of
Energy that involve the risk of public
liability." After reviewing the comments,
DOE believes that the proposal to
comply with this obligation by including
the appropriate clause in covered
subcontracts would not be an undue
burden on DOE prime contractors.

DOE prime contractors must already
decide on the appropriate flowdown of
clauses to subcontractors implementing
a myriad of Federal statutes and
regulations. Also, inclusion of the NHIA
clause in subcontracts is subject to the
reasonable exercise of discretion by the
prime contractor. The NHIA clause
should be the norm in any subcontracts
which involve any conceivable risk of
public liability, perhaps in all
subcontracts in which the subcontractor
will have an onsite presence. As a
result, inclusion of the NHIA clause in

substantially all subcontracts may be
the reasonable result.

One comment addressed the issue of
whether an indemnification agreement
between DOE and a subcontractor
would create some type of privity of
contract between DOE and the
subcontractor with respect to matters
not in the indemnification agreement.
DOE does not intend flowdown of the
NHIA clause to give rise to any such
effects and, if handled in the manner as
described in the final rule, it will not.

The comments also addressed
proposed section 952.250-72 that would
continue the practice of putting
indemnity assurance clauses in
architect-engineer (A-E) contracts. The
comments took the position the risk of
public liability is present when work is
done under an A-E contract.
Accordingly, they urge that the NHIA
clause, rather than the indemnity
assurance, be put in the A-E contract at
the time of award.

DOE traditionally has utilized
indemnity assurances in A-E contracts
because the risk of public liability under
such contracts remains inchoate until at
least the award of a contract to operate
the facility. The terms of the assurance
clause have required DOE to negotiate
the NHIA coverage into the contract for
facility operation on a best efforts basis
and, if unsuccessful, into the A-E
contract.

In analyzing these comments, DOE
has reviewed the changes to the
statutory language and believes that a
change to its policy of not providing
indemnification at the time of the award
of the A-E contract is warranted.
Section 170d. of the Act previously
“authorized" the Secretary to enter into
agreements of indemnification “with its
contractors * * * under the risk of
public liability * * *.” Today the
Secretary is required to enter into
agreements of indemnification with
“any person who may conduct activities
under a contract with the Department of
Energy that involve the risk of public
liability * * *.” Though an A-E
contractor is not under the risk of public
liability at the time of award (that is, the
risk remains inchoate), the A-E
contractor’s “activities under (the)
contract * * * involve a risk of public
liability,” and thus Price-Anderson
indemnification is mandated. The right
to Price-Anderson indemnification at the
time of award is balanced by the A-E
contractor’s obligation to comply with
DOE's rules, orders, and regulations
concerning nuclear safety while
preparing the design and the potential
civil penalties for violations of these
requirements. This result is logical and

reflects the PAAA statutory framework.
Accordingly, the proposed ciause at
952.250-72 has been deleted, and the
regulatory coverage at 950.7006,
950.7007, and 970.2870 (c) and (d) has
been revised.

Three comments discussed
paragraphs (i) and (j) of the NHIA
clause at 952.250-70, which inform the
contractor that it is subject to the civil
and criminal penalty provisions of the
PAAA, respectively. These comments
expressed concerns about the need for
these portions of the NHIA clause,
whether these paragraphs must be
included in a contract before a
contractor may be liable for civil and
criminal penalties, and the procedural
framework for the assessment of civil
and criminal penalties.

The inclusion of paragraphs (i) and (j)
is not prerequisite for the imposition of
civil or criminal penalties established by
the PAAA. DOE currently is developing
a proposed rulemaking concerning civil
and criminal penalties that will address
procedural and substantive questions
about these penalties, However, since
the persons indemnified by DOE are
subject to these penalties, DOE believes
it appropriate to set forth explicitly in
indemnification agreements the
potential liability, as described under
the PAAA, of these persons for civil
penalties, and of their officers and
employees for criminal penalties.

One comment addressed the
treatment of DOE clean-up contractors
under the Price-Anderson indemnity
framework. This comment urged DOE to
(1) state explicitly that the Price-
Anderson indemnity covered clean-up
contractors, (2] extend Price-Anderson
indemnity to all liabilities caused by
mixed radioactive/hazardous wastes,
and (3) coordinate nuclear and non-
nuclear indemnification policies to
avoid inadvertent gaps in coverage.

Price-Anderson indemnity clearly is
available to DOE “clean-up
contractors.” DOE finds no reason,
however, to list the types of DOE
contractors covered by the Price-
Anderson indemnity since the coverage
resuits not from the type of contractor
but rather from the presence of a risk ot
public liability from a nuclear incident
in the work to be performed under the
contract. With respect to mixed wastes,
DOE cannot extend Price-Anderson
indemnification beyond the statutory
limits that are set forth in the definitions
of “public liability" and "nuclear
incident.”

With regard to coordination of
indemnification policies, the Department
is conscious of the importance of the
extent of indemnification, including the
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application of Price-Anderson
indemnification, in the context of site
clean-up. #t will continue to assure that
the issue is treated appropriately and
within the authorities of the Department
in the context of individual efforts.

One comment raised two issues
concerning paragraph (h), “Effect of
Other Clauses,” in the NHIA clause at
952.250-70, The comment indicated the
phrase “agreements of this type” could
be ambiguous. Te avoid any
misunderstanding, the phrase has been
changed to “Nuclear Hazards Indemnity
Agreements.” The comment also
questioned the inclusion of “‘regulations"
in the list of actions that could require
the modification of the contract. DOE
believes the inclusion of “regulations” is
proper since an agency can exercise by
regulation any statutory authority it is
granted, including the authority to
modify contracts.

Many of the comments addressed the
definition of “public liability" at
950.7001, including the use of “legal” to
modify “liabilities™; the exception for
claims under workmen's compensation;
and the provision regarding "licensed
activities.” DOE does not find any
reason te change the definition of public
liability since it is-exactly the same as
the definition in the Act.

In a related matter, one comment
indicated the use of “for a nuclear
incident” after “public liability” in
proposed §%950.7001 and 970.2870(a)
was unnecessary, redundant, and
possibly misteading. After consideration
of this comment, DOE has decided to
add the phrase “or precautionary
evacudtion” since the definition of
“public lability” was amended by the
PAAA to include explicit references to
“nuclear incident” and “precautionary
evacuation.” This addition should
remove any ambiguity. The term “'public
liability” is defined in the Act to mean
any legal liability arising out of or
resulting from “a nuclear incident or
precautionary evacuation.” Therefore,
the use of the phrase “for a nuclear
incident or precautionary evacuation”
after “public Tiability™ is unnecessary.
However, we believe that using this
phrase will be helpful to contracting
officers in carrying out their duties
purstiant to the Act. Two comments
expressed concern about the inclusion in
proposed section 950.7006 of the phrase
“this clause shall not be included in
contracts in which the contractor is
subject to Nuclear Regulatory
Commission (NRC) financial
requirements under section 17b. of the
Act or NRC agreements of
indemnification under section 170c. or k.
of the Act for activities to be performed
under the contract.” This phrase merely

sets forth the prohibition in section 170d.
of the Atomic Energy Act against
indemnification agreements by DOE for
“activities under a contract * * * that
are * * *subject to financial protection
requirements under subsection b. or
agreements of indemnification under
subsection ¢. or k." DOE finds no
substantive difference between the
wording in sectien 170d. of the Atomic
Energy Act and section 950.7006 of the
regulations, as revised 1o implement the
PAAA. Both make clear the intent of the
PAAA toavoid any dual coverage for
activities.

Three comments objected ‘to the
statement in proposed subparagraph
(d)(1) of the NHIA clause at 952.250-70
that limits DOE's Price-Anderson
indemnification to $100 million for a
precautionary evacuation occurring
outside the United States. These
comments rely on the fact that section
170d.(5) of the Act refers only to nuclear
incidents and not precautionary
evacuations outside the United States as
being subject to the $100 million limit.

Section 11 of the Act indicates a
precautionary evacuation could not take
place outside the United States since the
evacuation must be “initiated by an
official of a State or a political
subdivision of a State who is authorized
by State law to initiate such an
evacuation * * *." Therefore, reference
to precautionary evacuation occurring
outside the United States has been
deleted from subparagraph (d)(1).

Three comments addressed the
paragraph (e), “Waiver of Defenses," at
952.250-70. One comment requested
clarification of the difference in
treatment of nuclear waste activities as
opposed to other activities. Another
comment questions the scope of
“conduct.@f the claimant * * * orfault
of persons indemnified.” A third issue
relates te the use of the term “‘contract
location” in paragraph (e)(2)(vi). The
final comment questions the use of
phrase “10 CFR 840, as amended by the
Price-Anderson Amendments Act-of
1988" atthe end of paragraph (e)(2){v).

DOE proposed to modify the Waiver
of Defenses coverage of the NHIA
clause in-erder to take into account the
changes made by the PAAA. With
respect to the treatment of nuclear
waste activities, the PAAA added
section 170d.(B){i)(11) of the Act to
provide for waiver of defenses as to
charitable or governmental immunity in
the event of a nuclear incident. This
provision isset forth in subparagraph
(e){1) of the NHIA clause. In the event of
an extraordinary nuclear eccurrence,
nuclear waste activities are included in
the list of activities of section 170n(1)(F)

of the Act to which the comprehensive
waiver of defenses applies. The list of
activities, including nuclear waste
activities, subject to the comprehensive
waiver of defenses, is set forth in
subparagraph (e)(2) of the NHIA clause.

With respect to the waiver of defenses
for conduct of claimant or fault of
person indemnified, the PAAA made no
change. Accordingly, DOE reviewed the
existing waiver of defenses coverage in
paragraph (e) relating to conduct of the
claimant and found ne reason to delete
the actions covered by subparagraph
(e)(2).

With regard to paragraph fe)(2)(vi)
and its definition of the term “contract
location,” section 11j. of the Act requires
DOE to define “contract location,” in the
indemnity agreement for purposes of
determining the meaning of “offsite."”
After reviewing the comment and the
proposed coverage, DOE has revised
subparagraphs (e)(2)(vi) of the NHIA
clause of define “‘contract location,"” in
terms-of “offsite," the term used both in
the statute and in 10 CFR part 840, the
DOE regulations that define an
“extraordinary nuclear occurrence.”

With respect to the phrase “as
amended by the Price-Anderson
Amendments Act of 1988" at the end of
subparagraph (e){2)(v), the comment
notes no knowledge of any amendment
to 10.CFR part 840. Having made the
adjustment above with regard to
“contract location,”" we have deleted the
phrase.

One comment questioned the use.of
“may’" in the third sentence of
paragraph (f) of the NHIA clause. The
comment suggests that DOE should be
obligated to collaborate with the
persons indemnified. DOE believes that
collaboration could well be beneficial;
however, section 170d. does not make
such cellaberation mandatory.
Accordingly, DOE has determined not to
bind the agency contractually tc
collaborate and has chosen to allow, not
require, such collaboration.

11. Procedural Requirements
A. Review Under Executive Order 12291

This Executive order, entitled
“Federal Regulations,” requires that a
regulatory impact analysis be prepared
prior to the promulgation of a “major
rule.” DOE has concluded that this
action isnot a “major rule” because its
promulgation will not result in: (1) An
annual effect on the economy of $100
million or mere; (2) a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; or (3) significant adverse effects
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on competition, employment,
investment, productivity, innovation, or
on the ability of United States based
enterprises to compete in domestic or
export markets.

Other regulations are subject to
review by the Office of Management
and Budget (OMB}); however, OMB
Bulletin 85-7 exempts all but specified
types of procurement regulations from
that review. This proposed rule does not
involve any of the topics that remain
subject to such review.

B. Review Under the Regulatory
Flexibility Act

This final rule was reviewed under
the Regulatory Flexibility Act of 1980,
Public Law 96-354, which requires
preparation of regulatory flexibility
analysis for any rule which is likely to
have significant economic impact on a
substantial number of small entities. The
DOE certifies that this final rule will not
have a signficant economic impact on a
substantial number of small entities and,
therefore, no regulatory flexibility
analysis has been prepared.

C. Review Under the Paperwork
Reduction Act

No new information collection or
recordkeeping requirements are imposed
by this final rule. Accordingly, no OMB
clearance is required by the Paperwork
Reduction Act of 1880 (44 U.S.C. 3501, et
seq.).

D. Review Under the National
Environmental Policy Act

The DOE has concluded that
promulgation of this rule would not
represent a major Federal action having
significant impact on the human
environment under the National
Environmental Policy Act (NEPA) of
1969 (42 U.S.C. et seq. (19786)), or the
Council on Environmental Quality
regulations (40 CFR parts 1500-1508) and
DOE guidelines (10 CFR part 1021), and,
therefore, does not require an
environmental impact statement or an
environmental assessment pursuant to
NEPA.

E. Review Under Executive Order 12612

Executive Order 12612, 52 FR 41685
(October 30, 1987), requires that
regulations, rules, legislation, and any
other policy actions be reviewed for any
substantial direct effects on States, on
the relationship between the National
Government and the States, or in the
distribution of power and
responsibilities among various levels of
government. If there are sufficient
substantial direct effects, then the
Executive order requires preparation of
a federalism assessment to be used in

all decisions involved in promulgating
and implementing a policy action.

Today's final rule will revise certain
policy and procedural requirements.
However, DOE has determined that
none of the revisions will have a
substantial direct effect on the
institutional interests or traditional
functions of States.

List of Subjects in 48 CFR Parts 950, 952,
970

Government contracts, Government
procurement, Indemnification of DOE
contractors, Management and operating
contractors.

For the reasons set out in the
preamble, chapter 9 of title 43 of the
Code of Federal Regulations is amended
as set forth below.

Berton J. Roth,
Acting Director, QOffice of Procurement,
Assistance and Program Manogement.

Chapter 8 of title 48 Code of Federal
Regulations is amended as set forth
below:

PART 950—EXTRAORDINARY
CONTRACTUAL ACTIONS

1. The authority citation for part 950
continues to read as follows:

Authority: 42 U.S.C. 7254: 40 U.S.C. 486(c).

Subpart 850.70 [Amended]

2. The heading of subpart 950.70 is
amended by inserting "Nuclear" before
“Indemnification.”

950.7000 [Amended]

3. Section 850.7000 is amended by
removing "(a)" as it appears in the
gentence, substituting a period for the
comma after “activity,” and removing
the remainder of the sentence.

4. Section 850.7001 is revised to read
as follows:

950.7001 Applicability.

The palicies and procedures of this
subpart shall govern DOE's entering into
agreements of indemnification with
recipients of a contract whose work
under the contract involves the risk of
public liability for a nuclear incident or
precautionary evacuation.

950.7002 [Amended]

5. Section 950.7002 is amended, as
follows:

a. By removing the term and definition
of “Construction contractor.”

b. By revising the definition of
“Nuclear incident” to read as follows:

Nuclear incident means any
occurrence, including an extraordinary
nuclear occurrence, within the United
States causing, within or outside the
United States, bodily injury, sickness,

disease, or death, or loss of or damage
to property, or loss of use of property.
arising out of or resulting from the
radioactive, toxic, explosive, or other
hazardous properties of source, special
nuclear, or byproduct material. The term
includes any such occurrence outside
the United States if such occurrence
involves source, special nuclear, or
byproduct material owned by, and used
by or under contract with, the United
States.

c. By revising the definition of “Person
indemnified" to read as follows:

Person indemnified means:

(1) With respect to a nuclear incident
occurring within the United States or
outside the United States as the term is
defined above and with respect to any
nuclear incident in connection with the
design, development, construction,
operation, repair, maintenance, or use of
the nuclear ship Savannah, the person
with whom an indemnity agreement is
executed or who is required to maintain
financial protection, and any other
person who may be liable for public
liability; or

(2) With respect to any other nuclear
incident occurring cutside the United
States, the person with whom an
indemnity agreement is executed and
any other person who may be liable for
public liability by reason of his
activities under any contract with the
Secretary of Energy or any project to
which indemnification under the
provisions of section 176d. of the Atomic
Energy Act of 1854, as amended, has
been extended or under any
subcontract, purchase order, or other
agreement, or any tier under any such
contract or project.

d. By removing the term and definition
of “Nuclear reactor.”

e. By removing the term and definition
of “Production facility."”

f. By revising the definition of “Public
liability” to read as follows:

Public liability means any legal
liability arising out of or resulting from «
nuclear incident or precautionary
evacuation (including all reasonable
additional costs incurred by a State, or a
political subdivision of a State, in the
course of responding to a nuclear
incident or precautionary evacuation),
except: (1) Claims under State or
Federal workmen's compensation acts
of employees of persons indemnified
who are employed at the site of and in
connection with the activity where the
nuclear incident oceurs; (2) claims
arising out of an act of war; and (3)
whenever used in subsections a., ¢., and
k. of section 170 of the Atomic Energy
Act of 1954, as amended, claims for loss
of, or damage to, or loss of use of
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property which is located at the site of
and used in connection with the
licensed activity where the nuclear
incident occurs. Public liability also
includes damage to property of persons
indemnified: Provided, that such
property is covered under the terms of
the financial protection required, except
property which is located at the site of
and used in connection with the activity
where the nuclear incident occurs.

g. By removing the term and definition
of "Utilization facility.”

6. Section 950.7003 is revised to read
as follows:

950.7003 Nuciear Hazards Indemnity.

(a) Section 170d. of the Atomic Energy
Act, as amended, requires DOE “to enter
into agreements of indemnification with
any person who may conduct activities
under a contract with (DOE) that
involve the risk of public liability
* * *" However, DGE contractors
whose activities are already subject to
indemnification by the Nuclear
Regulatory Commission are not eligible
for such statutory indemnity. See
950.7006 below.

(b) Heads of Contracting Activities
shall assure that contracts subject to
this requirement contain the appropriate
nuclear hazards indemnity provisions.

950.7004 and 950.7005 [Removed and
Reserved])

7. Sections 950.7004 and 950.7005 are
removed and reserved.

8. Section 950.7006 is revised to read
as follows:

950.7006 Statutory nuclear hazards
indemnity agreement.

(a) The contract clause contained in
§ 952.250-70 shall be incorporated in all
contracts in which the contractor is
under risk of public liability for a
nuclear incident or precautionary
evacuation arising out of or in
connection with the contract work,
including such events caused by a
product delivered to a DOE-owned
facility for use by DOE or its
contractors. The clause at § 952.250-70
shall be included in contracts with
architect-engineer contractors for the
design of a DOE facility, the
construction or operation of which may
involve the risk of public liability for a
nuclear incident or a precautionary
evacuation.

(b) However, this clause shall not be
included in contracts in which the
contractor is subject to Nuclear
Regulatory Commission (NRC) financial
protection requirements under section
170b. of the Act or NRC agreements of
indemnification under section 170c. or k.

of the Act for activities to be performed
under the contract.

950.7007 and 950.7008
Reserved]

9. Sections 950.7007 and 950.7008 are
removed and reserved.

950.7009 [Amended]

10. Section 950.7009 is amended by
inserting “nuclear hazards" after
“statufory” as it appears in the
paragraph.

11. Section 950.7010 is revised to read
as follows:

950.7010 Financial protection
requirements.

DOE contractors with whom statutory
nuclear hazards indemnity agreements
under the authority of section 170d. of
the Atomic Energy Act of 1954, as
amended, are executed will not
normally be required or permitted to
furnish financial protection by purchase
of insurance to cover public liability for
nuclear incidents. However, if
authorized by the DOE Headquarters
office having responsibility for
contractor casualty insurance programs,
DOE contractors may be (a) permitted to
furnish financial protection to
themselves or (b) permitted to continue
to carry such insurance at cost to the
Government if they currently maintain
insurance for such liability.

950.7011 [Redesignated as 950.7101]

12. Section 950.7011 is redesignated as
950.7101 and the section heading is
revised to read “Applicability.” A new
subpart heading 950.71, “General
contract authority indemnity," is added
preceding the newly redesignated
section 950.7101.

PART 952—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

13. The authority citation for part 952
continues to read as follows:

Authority: 42 U.S.C. 7254; 40 U.S.C. 486(c).

14. Section 952.250-70 is revised to
read as follows:

952.250-70 Nuclear hazards indemnity
agreement.

Insert the following clause in
accordance with section 950.7006.
Nuclear Hazards Indemnity Agreement
(Nov. 1991)

(a) Authority. This clause is
incorporated into this contract pursuant
to the authority contained in subsection
170d. of the Atomic Energy Act of 1954,
as amended (hereinafter called the Act.)

(b) Definitions. The definitions set out
in the Act shall apply to this clause.

{Removed and

(c) Financial protection. Except as
hereafter permitted or required in
writing by DOE, the contractor will not
be required to provide or maintain, and
will not provide or maintain at
Government expense, any form of
financial protection to cover public
liability, as described in paragraph (d}(2)
below. DOE may, however, at any time
require in writing that the contractor
provide and maintain financial
protection of such a type and in such
amount as DOE shall determine to be
appropriate to cover such public
liability, provided that the costs of such
financial protection are reimbursed to
the contractor by DOE.

(d)(1) Indemnification. To the extent
that the contractor and other persons
indemnified are not compensated by
any financial protection permitted or
required by DOE, DOE will indemnify
the contractor and other persons
indemnified against (i) claims for public
liability as described in subparagraph
(d)(2) of this clause; and (ii) such legal
costs of the contractor and other
persons indemnified as are approved by
DOE, provided that DOE's liability,
including such legal costs, shall not
exceed the amount set forth in section
170e.(1)(B) of the Act in the aggregate for
each nuclear incident or precautionary
evacuation occurring within the United
States or $100 million in the aggregate
for each nuclear incident occurring
outside the United States, irrespective of
the number of persons indemnified in
connection with this contract.

(2) The public liability referred to in
subparagraph (d)(1) of this clause is
public liability as defined in the Act
which (i) arises out of or in connection
with the activities under this contract,
including transportation; and (ii) arises
out of or results from a nuclear incident
or precautionary evacuation, as those
terms are defined in the Act.

(e)(1) Waiver of Defenses. In the event
of a nuclear incident, as defined in the
Act, arising out of nuclear waste
activities, as defined in the Act, the
contractor, on behalf of itself and other
persons indemnified, agrees to waive
any issue or defense as to charitable or
governmental immunity.

(2) In the event of an extraordinary
nuclear occurrence which:

(i) Arises out of, results from, or
occurs in the course of the construction,
possession, or operation of a production
or utilization facility; or

(ii) Arises out of, results from, or
occurs in the course of transportation of
source material, by-product material, or
special nuclear material to or from a
production or utilization facility; or
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(iii} Arises out of or results from the
possession, operation, or use by the
contracter or a subcontractor of a device
utilizing special nuclear material or by-
product material, during the course of
the contract activity; or

(iv) Arises out of, results from, or
occurs in the course of nuclear waste
activities, the contractor, on behalf of
itself and other persons indemnified,
agrees to waive:

(A) Any issue or defense as ta the
conduct of the claimant (including the
conduct of persons through whom the
claimant derives its cause of action) or
fault of persons indemnified, including,
but not limited to:

1. Negligence;

2. Contributory negligence;

3. Assumption of risk; or

4. Unforeseeable intervening causes,
whether involving the conduct of a third
person or an act of God;

(By Any issue or defense as to
charitable or governmental immunity;
and

[C) Any issue or defense based on any
statute of limitations, if suit is instituted
within 3 years from the date on which
the claimant first knew, or reasonably
could have known, of his injury or
change and the cause thereof. The
waiver of any such issue or defense
shall be effective regardless of whether
such issue or defense may otherwise be
deemed jurisdictional or relating to an
element in the cause of action, The
waiver shall be judicially enforceable in
accordance with its terms by the
claimant against the person indemnified.

(v) The term extraordinary nuclear
occurrence means an event which DOE
has determined to be an extraordinary
nuclear occurrence as defined in the
Act. A determination of whether or not
there has been an extraordinary nuclear
occurrence will be made in accordance
with the procedures in 10 CFR part 840.

(vi) For the purposes of that
determination, “offsite” as that term is
used in 10 CFR part 840 means away
from “the contract location” which
phrase means any DOE facility,
installation, or site at which contractual
activity under this contract is being
carried on, and any contractor-owned or
controlled facility, installation; or site at
which the contractor is engaged in the
performance of contractual activity
under this contract,

(3) The waivers set forth above:

(i) Shall be effective regardless of
whether such issue or defense may
otherwise be deemed jurisdictional or
relating to an element in the cause of
action;

(ii) Shall be judicially enforceable in
accordance with its terms by the
claimant against the person indemnified:

(iii) Shall net preclude a defense
based upon a failure to take reasonable
steps to mitigate damages;

(iv) Shall not apply to injury or
damage to a claimant or to a claimant's
property which is intentionally
sustained by the claimant or which
results from a nuclear incident
intentionally and wrongfully caused by
the claimant;

{v) Shall not apply to injury to a
claimant who is employed at the site of
and in connection with the activity
where the extraordinary nuclear
occurrence takes place, if benefits
therefor are either payable or required
to be provided under any workmen's
compensation or occepational disease
law;

(vi) Shall not apply to any claim
resulting from a nuclear incident
occurring outside the United States;

(vii) Shall be effective only with
regpect to those obligations set forth in
this clause and in insurance policies,
contracts or other proof of financial
protection; and

(viii) Shall not apply to, or prejudice
the prosecution or defense of, any claim
or portion of claim which is not within
the protection afforded under (A) the
limit of liability provisions under
subsection 170e. of the Act, and (B) the
terms of this agreement and the terms of
insurance policies, contracts, or other
proof of financial protection.

(f) Notification and litigation of
claims. The contractor shall give
immediate written notice to DOE of any
known action or claim filed or made
against the contractor or other person
indemnified for public liability as
defined in paragraph (d)(2). Except as
otherwise directed by DOE, the
contractor shall furnish promptly to
DOE, cepies of all pertinent papers
received by the contractor or filed with
respect to such actions or claims. DOE
shall have the right ta, and may
collaborate with, the contractor and any
other person indemnified in the
seftlement or defense of any action or
claim and shall have the right to (1)
require the prior approval of DOE for
the payment of any claim that DOE may
be required to indemnify hereunder; and
(2) appear through the Attorney General
on behalf of the centractor or other
persen indemnified in any action
brought upon any claim that DOE may
be required to indemnify hereunder,
take charge of such action, and setile or
defend any such action. If the settlement
or defense of any such action or claim is
undertaken by DOE, the contractor or
other person indemnified shall furnish
all reasonable assistance in effecting a
settlement or asserting a defense.

(g) Continuity of DOE obligations. The
obligations of DOE under this clause
shall not be affected by any failure on
the part of the contractor to fulfill its
obligation under this contract and shall
be unaffected by the death, disability, or
termination of existence of the
contractor, or by the completion,
termination or expiration of this
contract.

(h) Effect of other clauses. The
provisions of this clause shall not be
limited in any way by, and shall be
interpreted without reference to, any
other clause of this contract, including
the clause entitled Contract Disputes,
provided, however, that this clause shall
be subject to the clauses entitled
Covenant Against Contingent Fees,
Officials Not to Benefit, and
Examination of Records by the
Comptroller General, and any provisions
that are later added to this contract as
required by applicable Federal law,
including statutes, executive orders and
regulations, to be included in Nuclear
Hazards Indemnity Agreements.

(i) Civil penalties. The contractor and
its subcontractors and suppliers who are
indemnified under the provisions of this
clause are subject to civil penalties,
pursuant to 234A of the Act, for
violations of applicable DOE nuclear-
safety related rules, regulations, or
orders.

(i) Criminal penalties. Any individual
director, officer, or employee of the
contractor or of its subcontractors and
suppliers whao are indemnified under the
provisions of this clause are subject to
criminal penalties, pursuant to 223(c) of
the Act, for knowing and willful
violation of the Atomic Energy Act of
1954, as amended, and applicable DOE
nuclear safety-related rules, regulations
or orders which vieolation results in, or, if
undetected, would have resulted in a
nuclear incident.

(k) Inclusion in subcantracts. The
contractor shall insert this clause in any
subcontract which may involve the risk -
of public liability, as that term is defined
in the Act and further described in
paragraph (d){2) above. However, this
clause shall not be included in
subcontracts in which the subcontractor
is subject to Nuclear Regulatory
Commission (NRC] financial pratection
requirements under section 170b. of the
Act or NRC agreements of
indemnification under section 170c. or k.
of the Act for the activities under the
subcontract.

Effective date

( ) See Note II below for instructions
related to this section on Effective
Date.
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Relationship to general indemnity

{ ) See Note Ill below for instructions
related to this section on
Relationship to General Indemnity.

(End of clause)
Note I

Paragraph (i) of the clause will be replaced
with “Reserved" in contracts specifically
exempted from civil penalties by section 234
of the Act. That subsection provides that the
following DOE contractors are not subject to
the assessment of civil penalties:

(1) The University of Chicago (and any
subcontractors or suppliers thereto) for
activities associated with Argonne National
Laboratory;

{2) The University of California (and any
subcontractors or suppliers thereto) for
activities associated with Los Alamos
National Laboratory, Lawrence Livermore
National Laboratory, and Lawrence Berkeley
National Laboratory;

(3) American Telephone and Telegraph
Company and its subsidiaries (and any
subcontractors or suppliers thereto) for
activities associated with Sandia National
Laboratories;

(4) Universities Research Association, Inc.
{and any subcontractors or suppliers thereto)
for activities associated with FERMI National
Laboratory:

(5) Princeton University (and any
subcontractor or suppliers thereto) for
activities associated with Princeton Plasma
Physics Laboratory:

(6) The Associated Universities, Inc. (and
any subcontractors or suppliers thereto) for
activities associated with the Brookhaven
National Laboratory; and

(7) Battelle Memorial Institute (and any
subcontractors or suppliers thereto) for
activities associated with Pacific Northwest
Laboratory.

(End of note)

Note Il

Contracts with an effective date after the
date of {date to be that of the Final Rule
resulting from the proposed rule herein), do
not require the effective date provision in this
clause. Delete the title.

Use the EFFECTIVE DATE title and the
following language, for those contracts:

“( ) This indemnity agreement shall be
applicable with respect to nuclear
incidents occurring on or after —.

(1) Those that contained an indemnity
pursuant to Public Law 85-840 prior to August
20, 1988, include the effective date provision
above, inserting the effective date of the
contract modification that replaced the Public
Law 85-804 indemnity with an interim Price-
Anderson based indemnity. Pursuant to the
Price-Anderson Amendments Act, this
substitution must have taken place by
February 20, 1989.

(2) Those that contained, and continue to
contain, either of the previous Nuclear
Hazards Indemnity clauses, include the
effective date provision above, inserting
“August 20, 1988."

(3) Those with an effective date between
August 20, 1988, and the date of the Final
Rule, that (a) bad “interim coverage” or (b)

did not have “interim coverage” but have
now been determined to be covered under
the PAAA, include the effective date
provision above, inserting the contract
effective date.

Note III
The following alternate will be added to
the above Nuclear Hazards Indemnity

Agreement clause for all contracts that

contain a general authority indemnity

pursuant to 950.7101. Caution: Be aware that
for contracts that will have this provision
added which do not contain an effective date

provision, this paragraph shall be marked (1).

In the event an Effective Date provision has

been included, it shall be market (m).

“( ) To the extent that the contractor is
compensated by any financial protection,
or is indemnified pursuant to this clause,
or is effectively relieved of pubic liability
by an order or orders limiting same,
pursuant to 170e of the Act, the
provisions of the clause providing
general authority indemnity shall not
apply."”

(End of note)

952.250-71 [Removed and Reserved]

15. Section 952.250-71 is removed and
reserved.

852.250-72 [Removed and Reserved]

18. Section 952.250-72 is removed and
reserved.

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

17. The authority citation for part 970
continues to read as follows:

Authority Sec. 161 of the Atomic Energy
Act of 1954 (42 U.S.C. 2201), sec. 644 of the
Department of Energy Organization Act, Pub.
L. 95-91 (42 U.S.C 7254), sec. 201 of the
Federal Civilian Employee and Contractor
Travel Expenses Act of 1985 (41 U.S.C. 420)
and section 1534 of the Department of
Defense Authorization Act, 1986, Public Law
99-45 (42 U.S.C. 7256a), as amended.

18. Section 970.2870 is revised to read
as follows:

970.2870 Indemnification.

(a) Section 170d. of the Atomic Energy
Act of 1954, as amended, requires DOE
to enter into agreements of indemnity
with contractors whose work involves
the risk of public liability for the
occurrence of a nuclear incident or
precautionary evacuation.

(b) Details of such indemnification are
discussed in more detail at § 950.70.

(¢) The clause at § 970.5204-6 shall be
included in all management and
operating contracts involving the risk of
public liability for the occurrence of a
nuclear incident or precautionary
evacuation arising out of or in
connection with the contract work,
including such events caused by a
product delivered to a DOE-owned,
facility for use by DOE or its

contractors. The clause at § 970.5204-6
also shall be included in any
management and operating contract for
the design of a DOE facility, the
construction or operation of which may
involve the risk of public liability for a
nuclear incident or a precautionary
evacuation.

(d) However, the clause at § 952.250~
70 shall not be included in contracts in
which the contractor is subject to
Nuclear Regulatory Commission (NRC)
financial protection requirements under
section 170b. of the Act or NRC
agreements of indemnification under
section 170 c. or k. of the Act for
activities to be performed under the
contract.

(e) DOE contractors with whom
statutory nuclear hazards indemnity
agreements under the authority of
section 170d. of the Atomic Energy Act
of 1954, as amended, are executed will
not normally be required or permitted to
furnish financial protection by purchase
of insurance to cover public liability for
nuclear incidents. However, if
authorized by the DOE headquarters
office having responsibility for
contractor casualty insurance programs,
DOE contractors may be (1) permitted to
furnish financial protection to
themselves or (2) permitted to continue
to carry such insurance at cost to the
Government if they currently maintain
insurance for such liability.

970.5204-7 [Removed and Reserved]

19. Section 970.5204-7 is removed and
reserved.

970.5204-8 [Amended]

20. Section 970.5204-8 is amended by
replacing the phrase “‘production or
utilization” in the section heading with
“nuclear.”

[FR Doc. 91-27239 Filed 11-13-81; 8:45 am]
BILLING CODE 8450-01-M

e ——————————

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 572
[Docket No. 89-03; Notice 02]
RIN 2127-AC09

Anthropomorphic Test Dummies—
6-Year-Oid Child

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule.
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SUMMARY: This notice establishes
specifications for a 6-year-old child test
dummy to be used in testing restraints
(i e., booster seats) for older children.
The 8-year-old dummy is instrumented
for measuring inertial responses due to
impact forces. This rule sets
performance criteria as calibration
checks to assure the repeatability and
reproducibility of the dummy's dynamic
performance. NHTSA believes that
standardizing the dummy used to test
booster seats will enable NHTSA and
the child passenger safety community to
evaluate the restraints in a fuller and
more uniform manner. Adding the
dummy to part 572 is a possible first
step toward using the dummy to test the
compliance of booster seats and other
types of child restraint systems with
Safety Standard 213, Child Restraint
Systems. The issue of using the dummy
in FMVSS 213 testing will be explored in
future rulemaking.

pATES: The amendment is effective on
May 12, 1992. The incorporation by
reference of certain publications listed
in the regulations is approved by the
Director of the Federal Register as of
May 12, 1992.

Petitions for reconsideration of the
final rule must be received by December
16, 1991.

ADDRESSES: Petitions for
reconsideration should refer to the
docket number and notice number of the
notice and be submitted to:
Administrator, room 5220, National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Stan Backaitis, Office of Vehicle Safety
Standards, NRM-12, National Highway
Traffic Safety Administration, 400
Seventh Street, SW., Washington, DC
20590, (202) 366-4912.

SUPPLEMENTARY INFORMATION: This
notice amends part 572,
Anthropomorphic Test Dummies, to
establish specifications and
performance criteria for a dummy
representing a 6-year-old child. Child
test dummies such as the 6-year-old one
enable NHTSA to dynamically test child
restraint systems in a manner that is
both measurable and repeatable. The 6-
year-old dummy will help NHTSA and
the child passenger safety community
test restraints for older children in a
fuller and more uniform manner.

NHTSA already has two child
dummies specified in part 572 for testing
child restraint systems. The two
dummies, a 6-month-old and a 3-year-
old child dummy, are used to
dynamically test restraint systems to the
requirements of Federal Motor Vehicle

Safety Standard 213, Child Restraint
Systems (49 CFR 571.213; $S7.1, 7.2).

Today’s final rule is part of NHTSA's
effort to add to the child dummies
specified in part 572. In addition to
proposing specifications for the 6-year-
old dummy, NHTSA has proposed a 9-
month-old child dummy (54 FR 53425;
December 21, 1989), and intends to
propose a newborn infant dummy.
NHTSA plans to initiate rulemaking on
the desirability of amending Standard
213 to specify the use of these additional
dummies in compliance tests. Whether
and how to proceed with such
rulemaking will be decided after
NHTSA adds the new dummies to part
572.

Summary of the Final Rule

The specifications for the 6-year-old
dummy (commercially known as
SA106C) consist of a drawing package
that: Shows the component parts, the
subassemblies, and the assembly of the
complete dummy; defines materials and
material treatment process of all the
dummy's component parts; and specifies
the dummy's instrumentation and
instrument installation methods. The
specifications also include a set of
master patterns for all molded and cast
parts of the dummy. Those patterns
make possible the rapid reproduction of
those parts. In addition, there is a user's
manual containing disassembly,
inspection, and assembly procedures,
and a dummy drawing list. These
drawings and specifications ensure that
the dummies will vary little from each
other in their construction.

The dummy is capable of being
instrumented with accelerometers for
measurement of accelerations in the
head and chest during dynamic testing.
The rule specifies the manner and
location of instrumentation installation
to reduce variability in measurements
resulting from differences in location
and mounting. In addition, the rule has
provisions for mounting load cells in the
femurs to measure impact forces
transmitted through the knees.

Impact performance criteria serve as
calibration checks and further assure
that the dummy is appropriately
assembled, adjusted and instrumented
for repeatable impact response. The
dummies are equipped with
photographic targets attached to the
head and knees to facilitate the
recording of its kinematic motions.

Drawings and specifications for the
dummy are available for examination in
Docket 78-09 in NHTSA's Docket
Section. Copies of those materials and
the user’'s manual can be obtained form
Reprographic Technologies, 1111 14th
Street, NW., Washington, DC, 20005,

telephone (202) 628-6667 or (202) 408—
8789. In addition, patterns for all cast
and molded parts are available for loan
from NHTSA's Office of Vehicle Safety
Standards.

Background

NHTSA published a notice of
proposed rulemaking (NPRM) for the 6-
year-old dummy on April 6, 1989 (54 FR
23901). The agency explained in the
NPRM that the proposed test dummy is
base don a Humanoid Systems (now
First Technologies, Inc.) 6-year-old child
dummy. The proposed dummy was
chosen over other available test
dummies that represent a 8-year-old
child: The Alderson Research
Laboratories dummy, the Sierra
Engineering dummy, and the TNO P-6
dummy used by Economic Commission
for Europe (ECE) countries. These
dummies were evaluated by NHTSA
and found unsuitable for the reasons
fully discussed in the NPRM.

The agency determined that the
SA106C dummy, which in general
concept is a reduced version of the 50th
percentile Hybrid II test dummy
(referenced in 49 CFR part 572, subpart
B), was suitable as produced by its
manufacturer in most, but not all
aspects. For example, the
anthropometric measurements
compared well with a 50th percentile 6-
year-old child. However, NHTSA found
that the dummy's head, neck, chest and
lumbar spine needed some minor
modifications to give more human-like
(biofidelic) responses during dynamic
tests. At the request of NHTSA,
Humanoid adjusted the dummy and
made some minor modifications to
achieve the sought-after dynamic impact
responses.

The agency issued the proposal
because NHTSA believed a
standardized 8-year-old-dummy is
necessary to obtain better information
about the protection afforded by child
restraints to an under-examined child
age/size group. Having a series of child
dummies representing a fuller range of
ages/sizes is important because the
ability of a restraint to protect a child
depends in part on the size of that child.
A child restraint is designated by its
manufacturer as being suitable for use
by children of particular specified sizes
and weight. For example, an infant seat
may be designated for newborns to
about 20 pounds; a convertible seat,
from birth to about 40 pounds; and a
booster seat, from about 40 to 60
pounds. Booster seats are commonly
tested with the 3-year-old (33 pounds)
test dummy, because that dummy is the
larger of the two dummies currently
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specified in part 572. While booster
seats are useful for restraining children
who have outgrown a convertible or
toddler seat but who cannot be properly
restrained by the vehicle's belts, not
enough is known about the ability of all
booster seats and other designated
restraint systems to provide adequate
crash protection to children older and
larger than a 3-year-old.

This rulemaking responds in part to
the desire expressed through the years
by the safely community for the agency
to explore the issues concerning the
protection of these older children. In a
1986 Standard 213 rulemaking,
commenters voiced the concern that the
shields on shield-type booster seats
were too small to protect an older
child’s head and upper body in a crash.
In a final report issued in 1988, the
agency reported results of dynamic tests
of short-shield booster seats. The test
data showed that when the seats were
tested with a 8-year-old dummy, some
performance measurements exceeded
the maximum values permitted by
Standard 213 for restraints tested with
the 3-year-old dummy. (“Evaluation of
the Performance of Child Restraint
Systems,” DTNH22-82-A—47046.)

The need for testing child restraints
with child surrogates representing low,
middle and upper weight ranges was a
concern echoed in 1988 at two public
meetings on child passenger safety. (See
53 FR 24934, June 28, 1988, and Docket
88-11.) A number of commenters
suggested that the surrogates would
encourage the development of child
restraint systems that safely perform for
the largest practical range of weights.
NHTSA issued the April 1989 proposal
in the belief that specifying a 6-year-old
dummy is a step in that direction.

Comments on the NPRM

INHTSA received comments on the
proposal from Chrysler Motors, the
Insurance Institute for Highway Safety,

seneral Motors Corporation (GM), Ford
Motor Company, and Volvo Cars of
North America. All the commenters
generally supported establishing
specifications for a 6-year-old child test
dummy for testing child seats. However,
Ford 